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Court of Appeals of the District of Columbia. 


No. 4196. 

Samuel Ross, Appellant, 

vs. 

Edward B. McLean. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64802. 

Samuel Ross, Plaintiff, 
vs. 

Edward B. McLean, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 9, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64802. 

Samuel Ross, Plaintiff, 
vs. 

Edward B. McLean, Defendant. 

The plaintiff sues the defendant for that on or about the 17th 
day of May, A. D. 1918, he, being the owner of a horse known as 
and named “The Porter,” sold and delivered him to the defendant, 
in consideration whereof, amongst other things, the defendant 
agreed that the plaintiff should be entitled to. and agreed to pay 

1—4196a 
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to the plaintiff one-third of any and all sums which the said “The 
Porter” earned thereafter, and further agreed to pay, and did pay 
the plaintiff $15,000 in cash. 

Since which time and up to and including the 5th day of Novem¬ 
ber, A. D. 1920, the said “The Porter” has earned the sum of 
$53,778.03, all of which has been received by the defendant. 

The defendant in violation of his agreement as aforesaid, has 
failed and refused to pay the plaintiff one-third of said sum or any 
part thereof, although often requested so to do, and the same is now 
due the plaintiff. 

The plaintiff claims to he due him from the defendant as afore¬ 
said, exclusive of all set offs and just grounds of defense, the sum 
of $17,920.01, together with interest thereon as follows: 

2 $On $263.33 thereof from May 28, 1918; on $263.33 

thereof from June 14. 1918; on $226.66 thereof from June 
19, 1918; on $133.33 thereof from August 21, 1918; on $66.66 
thereof from October 1. 1918; on $666.66 thereof from October 5, 
1918; on $83.33 thereof from October 8. 1918; on $598.33 thereof 
from October 26, 1918: on $166.66 thereof from November 6. 1918; 
on $300.00 thereof from May 30. 1919; on $233.33 thereof from 
June 4, 1919; on $83.33 thereof from June 14, 1919; on $377.64 
thereof from August 22. 1919: on $1,216.66 thereof from Septem¬ 
ber 11, 1919: on $33.33 thereof from September 20, 1920; on 
$752.65 thereof from September 24. 1919; on $466.66 thereof from 
October 2, 1919; on $479.28 thereof from October 21. 1919; on 
$2,000.00 thereof from October 25. 1919; on $166.66 thereof from 
November 7. 1919; on $300.00 thereof from May 24, 1920: on 
$2,053.33 thereof from June 5, 1920: on $500.00 thereof from July 
14, 1920: on $333.33 thereof from August 11, 1920; on $936.43 
thereof from August 30. 1920: on $1,266.66 thereof from Septem¬ 
ber 11, 1920: on $2,266.66 thereof from September 30, 1920: on 
$333.33 thereof from October 9. 1920; on $666.66 thereof from Oc¬ 
tober 23, 1920; on $358.33 thereof from November 5. 1920; on 
$333.33 thereof from November 8. 1920; with interest from each 
date to date of settlement. 


Second Count. 

For money payable bv the defendant to the plaintiff for goods 
sold and delivered by the plaintiff to the defendant ; and for work 
done and material provided by the plaintiff' for the defend- 
3 ant at his request: and for money lent by the plaintiff to 
the defendant; and for money paid bv the plaintiff for the 
defendant at his request; and for money received by the defendant 
for the use of the plaintiff: and for money found to be due from 
the defendant to the plaintiff on accounts stated between them. And 
the plaintiff claims $17,926.01, with interest according to the par¬ 
ticulars of demand hereto annexed. 

DANIEL THEW WRIGHT, 
BATES WARREN, 

Attorneys for Plaintiff. 
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Pleas. 

Filed January 6, 1921. 

******* 

Now comes the plaintiff, hy his attorney, and for pleas to the decla¬ 
ration filed in the above entitled cause, and to each and every count 
thereof, says: 

(1) That he did not promise in manner and form as therein al¬ 
leged. 

(2) That he is not indebted in manner and form as therein al¬ 
leged. 

WILTON J. LAMBERT, 

Attorney for Defendant. 


Affidavit of Defense. 

******* 

I>i strict of Columbia, ss: 

Edward B. McLean being first duly sworn deposes and says 
4 that he is the defendant in the above entitled cause; that 
he has a good defense to the whole of the cause of action sued 
on herein which defense is as follows: 

This defendant denies that he at any time in making a purchase 
of the horse “The Porter” from the plaintiff agreed to pay to the 
plaintiff one-third of any or all sums which the said horse there¬ 
after earned and says that on the contrary he purchased the said 
horse from the plaintiff outright and paid for the same in full and 
that he is not indebted in any sum whatsoever to the plaintiff by 
reason of the purchase of the said horse. 

EDWARD McLEAN. 

Subscribed and sworn to before me Ibis 6th day of January, 1921. 
[seal. | GEORGE B. FRASER, 

Notary Public , D. C. 

Amended and Supplemental Declaration. 

Filed March 28, 1922. 

* * * * * * * 

Now comes the plaintiff and with leave of the Court first had and 
obtained files this his amended and supplemental declaration in the 
above-entitled cause, and savs: 

1. He reaffirms and makes part hereof all the averments in the 
original declaration contained, and amends the same by adding to 
the first count thereof, the following: 
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In addition to the foregoing “The Porter” earned Four Hun¬ 
dred Dollars ($400) at Louisville on May 14, 1919, and Five 
5 Hundred Dollars ($500) at Havre De Grace on September 
27, 1919, all of which lias been received by the defendant 
and no part thereof paid to plaintiff, and for One Hundred and 
Thirty-three Dollars and Thirty-four Cents ($133.34) of which 
plaintiff prays judgment with interest from May 14, 1919, and upon 
One Hundred and Sixty-six Dollars and Sixty-two Cents ($166.62) 
of which he prays judgment with interest from September 27, 1919, 
in addition to the amount sued for in the original declaration, a total 
of $18,226.02 upon the original declaration and the foregoing 
amendment thereto, with interest as specified. 

2. By way of Supplemental Declaration, plaintiff says that since 
the 5th day of November A. D., 1920 as set forth in said original 
declaration, “The Porter” has earned the sum of $13,400, as fol¬ 
lows : 


On July 1, 1921, at Latonia. $1,500 

“ July 12, 1921, at Windsor. 500 

“ July 18, 1921, at Windsor. 900 

“ October 1, 1921, at Havre De Grace. 1,000 

“ October 5, 1921, at Laurel. 1,000 

“ October 8, 1921, at Laurel. 8,500 


Whereof the defendant agreed to pay the plaintiff as set forth in 
the original declaration one-third thereof, that is to say $4,466.67. 

Wherefore plaintiff claims $500 with interest thereon from July 
1, 1921, $166.67 with interest from July 12, 1921, $300 with interest 
thereon from July 18, 1921; $333..33 with interest thereon from Oc¬ 
tober 1, 1921; $333.33 with interest thereon from October 5, 1921; 
and $2,833.34 with interest thereon from October 8, 1921, on this 
supplemental declaration. 

6 Second Count. 

The plaintiff sues the defendant for money payable by the defend¬ 
ant to the plaintiff, for goods sold and delivered by the plaintiff to 
the defendant, and for work done and material provided by the 
plaintiff for the defendant at his request, and for money lent by the 
plaintiff to the defendant, and for money paid by the plaintiff for 
the defendant at his request, and for money received by the defendant 
for the use of the plaintiff, and for money found to be due from the 
defendant to the plaintiff on accounts stated between them. And the 
plaintiff claims $22,692.69 with interest thereon according to the 
particulars of demand hereto annexed and annexed to the original 
declaration. 

DANIEL THEW WRIGHT, 
BATES WARREN, 

Attorneys for Plaintiff. 
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Particulars of Demand. 

******* 

Edward B. McLean, debtor to Samuel Ross one-third of the earn* 
ings of “The Porter” as follows: 

$17,926.01 with interest thereon as specified in the particulars of 
demand attached to the original declaration. 

133.34 with interest from May 14, 1919. 

166.67 with interest thereon from September 27, 1919. 

500.00 with interest thereon from July 1, 1921. 

166.67 with interest thereon from July 12, 1921. 

300.00 with interest thereon from July 18, 192L 

333.33 with interest thereon from October 1, 1921. 

7 333.33 with interest thereon from October 5, 1921. 

2,833.34 with interest thereon from October 8, 1921. 

In all, $22,692.69 with interest as above specified. 

DANIEL THEW WRIGHT, 
BATES WARREN, 

Attorneys for Plaintiff. 

Affidavit. 

$ i|c 3<C 4c * * * 

Samuel Ross, being first duly sworn says that he is the plaintiff 
in the above-entitled cause, and that his cause of action against the 
defendant is upon a contract whereby the defendant agreed to pay 
the plaintiff one-third of the earnings of the horse “The Porter,” 
that the sum he claims to be due, exclusive of all set-offs and just 
grounds of defense is $22,692.69 with interest for which he prays 
judgment. 

SAML. ROSS. 

Sworn to before me and subscribed in my presence by Samuel 
Ross this 7th day of March, A. D., 1922. 

[seal.] * MADALEN DINGLEY, 

Notary Public, D. C. 

(Endorsed.) 

Filing the within consented to by 

WILTON J. LAMBERT, 
Per C. R. B., 

A tty. for Deft. 

File. 

A. A. HOEHLING, 

Justice. 
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8 Order Amending Declaration. 

Filed May 8, 1922. 

* * * * * * * 

With leave of Court first had and obtained plaintiff amends his 
declaration in open Court so as to claim the sum of Eighteen Thou¬ 
sand and Seventy-six Dollars and Ninety Cents ($18,076.90) in each 
count of the original declaration, so as to claim the total amount of 
Eighteen Thousand Three Hundred and Seventy-six Dollars and 
Ninety Cents ($18,376.90) upon the first count of his amended and 
supplemental declaration, and so as to claim the total sum of Twenty- 
two thousand Eight Hundred and Forty-three Dollars and Fifty- 
nine Cents ($22,843.59) upon both the original and the amended 
and supplemental declarations, with interest as claimed in the decla¬ 
rations and bills of particulars. 

A. A. HOEHLING, 

Justice. 


Memoranda. 

May 10, 1922.—Verdict for defendant. 

May 12, 1922.—Motion for a new trial and affidavit, filed. 

9 Memorandum Opinion. 

Filed June 20, 1922. 

* * * * * * * 

This is a motion for a new trial by the plaintiff, based upon the 
court’s charge to the jury. At the argument of the motion, the 
following matters were urged as constituting error in the charge: 
The use of the qualifying word “fair” with respect to the burden 
of proof; giving of defendant’s instruction No. 3; laying before the 
jury a proposition not brought forward by the evidence and, sub¬ 
ordinate to the point last mentioned, the refusal to grant an in¬ 
struction asked by plaintiff at the conclusion of the charge of the 
court. These matters will be considered in the order stated. 

(1) As to the use of the qualifying word “fair” with respect to 
the burden of proof. 

The argument is advanced by counsel for plaintiff that the ex¬ 
pression “preponderance of evidence” is absolute and supreme, en¬ 
tirely immune from descriptive adjective of any kind, and that 
any qualification of the description imposes upon the jury a legal 
rule, aside and apart from that which the law has evolved. 

At the outset, it will be useful to have in mind the charge of the 
court in respect of the matter mentioned, and therein the applica¬ 
tion of the criticism made thereof by counsel. The court thus 
stated: 
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“Your duty, therefore, is to determine from all of the evidence 
in the case just what this contract of sale and purchase was. There¬ 
fore, at the outset, I advise you that if you believe, from all of the 
evidence in the case, that the contract between the parties was in 
fact as contended and claimed by plaintiff, then he is entitled to 
recover; whereas, on the other hand, if you shall find, from 

10 all of the evidence in the case that the contract in fact was 
as claimed and contended by the defendant, then your ver¬ 
dict should be for the defendant. 

“In connection with your deliberations concerning the determina¬ 
tion of the issue of fact, I instruct you that the burden of proof 
is upon the plaintiff to establish his right to recover by what is 
called a fair preponderance of the evidence, by which is meant that 
the evidence in support of the plaintiff’s contention and claim herein 
must preponderate or outweigh the evidence opposed thereto. If, 
from your consideration of the case, you shall be of opinion that 
the evidence on behalf of the plaintiff and the evidence on behalf 
of the defendant are in an exact state of poise, then the plaintiff 
would not have sustained the burden of proof, and your verdict 
would have to he for the defendant.” 

In addition to the above, the court granted defendant’s request 
No. 3 and that instruction contained the following: 

“ * * * and in this case it is incumbent upon the plaintiff, 

before there can be any recovery by him, to establish by a pre¬ 
ponderance of the evidence * * * and should the plaintiff 

fail to maintain this burden of proof, then your verdict should 
be for the defendant.” 

In support of the contention that the use of the qualifying word 
“fair” is erroneous, counsel for plaintiff has cited several cases, an 
early case in Nebraska, (Search v. Miller 9 Neb. 26;) the case of 
Nelson v. Field, (stated to be reported in 67 N. W. Rep. 829,) and 
Lambertson v. Lowry, (15 S: IV. Rep. 837;) the references to which 
two cases just mentioned must have been inaccurately reported, 
as the court has been unable to locate the same by the references 
just stated; and the cases of Cabell v. Menezer, (35 S. IV. Rep , 208,) 
and Atkinson v. Reed, (49 S. W. Rep. 262;) the two cases last 
named being from Texas. 

So far as concerns the citation of the case of Search v. Miller, (in 
9 Neb. 26, supra,) it may be remarked in passing that the instruc¬ 
tion in that case used the word “clear;” and, furthermore, 

11 in the later case of Altschuler v. Coburn, (38 Neb. 881,) an 
instruction which used the adjective “fair” in connection 

with the descriptive term “preponderance of the evidence” was ap¬ 
proved. 

It may also be noted in connection with the citations to the cases 
from Texas, supra, that in the case of Cabell v. Menezer, (35 S. W. 
Rep. 208, supra,) the court stated that the Supreme Court of that 
State had not seen proper to reverse a case on the ground alone 
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that the court had so instructed the jury; citing McBride v. Bangus, 
(65 Texas 177,) and Adams v. Eddy, (Texas Civil Appeals, 29 
S. IF. Rep. 180;) furthermore, in the case of Kirschner v. Collins, 
(152 Mo. 394,) the trial court had used the qualifying word “fair,” 
and, in speaking of its use, the appellate court said; 

“(a) And we can find no case where it has been regarded of 
such weight (reversible error). On the contrary, it has been ex¬ 
pressly ruled insufficient to work a reversal in our sister State of 
Texas,” (citing the McBride-Bangus and Adams-Eddy cases, supra.) 

So far as concerns the question in the light of State decisions, 
it would appear that, aside from the decisions in Texas, to which 
I have just referred, (but which Texas decisions, as has been shown, 
do not regard the use of the word “fair” as reversible error,) and 
a few isolated and scattered decisions in a few other States, which 
have spoken in disapproval of the use of that word, the weight of 
authority in the State courts approves the use of the word “fair” 
as being proper. See, for example, Zowker v. Cowan, (84 Ind. 395;) 
Jamison v. Jamison, (113 Iowa , 720;) Chambers v. Meaut, (66 
Miss. 625;) Altschuler v. Coburn, (38 Neb. 881, supra;) Carstens 
v. Earls, (26 Wash. 676;) Parker v. Fairbanks-Morse Mfg. 

12 Co., (130 Wis. 525;) Commonwealth v. Dale, (107 Atl. 
Rep. (Pa.) 743;) Roberge v. Burnham, (124 Mass. 271.) 

In tracing the history and development of the preponderance 
of evidence rule, it is interesting, of course, to note its application 
in other jurisdictions; but, for present purposes, it is more im¬ 
portant to ascertain whether the rule has crystallized in concrete and 
approved form in this jurisdiction; and, if so, in what form. 
Counsel on neither side of the question in the instant case has given 
the court any aid in this respect; and, therefore, it has been nec¬ 
essary for the court to make its own investigation. 

It may not be amiss to state that the criticism made in respect of 
the use of the word “fair” ran counter to the court’s own experience 
as a member of the bar in this jurisdiction covering a good many 
years—in fact, the court was very distinctly of the impression that 
a fair preponderance of evidence had long been recognized and 
approved by both bench and bar in this District as the legal measure 
of persuasion in civil controversies; and an examination of the de¬ 
cisions of our Court of Appeals has confirmed the court’s recollection 
and understanding of the matter. 

Thus, in the case of Atchison v. Wells, 21 App. D. C., 548, 552,) 
decided in 1903, wherein the judgment for plaintiff was affirmed, 
the trial court, at the request of defendant, granted an instruction 
in these words: 

“The jury are instructed that in this action the burden is upon 
the plaintiff to establish, bv a fair preponderance of all the testi¬ 
mony, all the facts which, under the instructions of the court, it 
is necessary for her to establish in order to entitle her to re- 

13 cover, and, if the jury shall find that the plaintiff has failed 
in any material matter to so establish the fact or facts, then 

their verdict should be for the defendant.” 
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In the case of \V., A. & Mt. V. Ry. Co. v. Chapman, (26 id. 472, 
478,) decided in 1906, wherein the judgment for plaintiff was 
affirmed, the principal defense was contributory negligence of plain¬ 
tiff. There the trial court granted, at the request of plaintiff, the 
usual stock form of instruction concerning an injury received by 
a passenger during the relation of passenger and common carrier 
and the priina facie case established thereby; and then, in its own 
language, the court thus proceeded to explain to the jury the situa¬ 
tion and obligation of defendant under its affirmative defense of 
contributory negligence: 

“Then the burden of proof shifts. Then it becomes necessary 
for the defendant to show you by a fair preponderance of the testi¬ 
mony that his injury was caused by his own negligence.” 

In the case of Morgan v. Adams, (29 id. 198, 204,) decided in 
1907. wherein the judgment was affirmed, the trial court, at the 
request of the caveatees, introduced the jury, inter alia: 

* * * that the presumption of law is in favor of sanity 

and capacity of the testatrix to make a will, and that the burden of 
proof is upon the caveators to establish a want of testamentary 
capacity by a fair preponderance of testimony,” &c. 

In the case of Chesapeake Beach Ry. Co. v. Brez, (39 App. I). C., 
58, 72,) decided in 1912, wherein the judgment below was affirmed, 
the following special instruction was given by the trial court, at the 
request of plaintiff, and objected and excepted to by defendant: 

“If the jury find from the evidence that Coleman Brez, at the 
time of his death, was a passenger for hire on said scenic railway, 
and that part of said structure fell, causing him to be struck 
14 and killed by coming in contact with some part of said scenic 
railway, then the jury are instructed that the fact of such 
falling of such scenic railway, in the manner aforesaid, raises a pre¬ 
sumption of negligence in the operation of such railway, and their 
verdict should be for the plaintiff, unless they should further find 
that such presumption is overcome by a fair preponderance of evi¬ 
dence showing that said defendants were not guilty of negligence 
in the conduct or maintenance of said railway.” 

Speaking of the above instruction, the Court of Appeals thus 
stated: 

“This instruction correctly applies the law to the issue presented 
by the evidence, and is expressly limited thereto.” 

In the case of Gerber v. Probey, (44 id. 392, 404,) decided in 
1916, the trial court, of its own motion, thus stated to the jury: 

“If you do not find, by a fair balance of testimony, that this new 
arrangement was entered into, then the plaintiffs cannot recover in 
this case.” 

2—4196a 
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While the judgment in that ease for defendant was reversed, it 
was not because the court had erred in its statement of the measure 
of proof required in order to entitle plaintiff to recover. 

In Bowdler v. Billings-Cliapin Co., (47 id. 104, 109,) decided in 
1917, wherein the judgment was affirmed, the trial court, in its 
charge to the jury, thus stated:: 

“But if the plaintiff has not made that (an account stated) out by 
a fair preponderance of the evidence, then you must take up the 
account itself, and see what, if anything, the plaintiff ought to re¬ 
cover upon this account,” Ac. 

Doubtless a more detailed examination of the decided cases in this 
jurisdiction would indicate other cases in which the jury has been 
instructed in similar or identical language; but, in the absence of a 
more complete index to the subject-matter, the court cites the fore¬ 
going as fairly illustrative, and which the court, in its own 
15 investigation, has found in the reported cases of the Court of 
Appeals. It has found none to the contrary. 

In Black’s Law and Practice in Accident Cases, (by Charles 
C. Black of New Jersey,) will be found specimen charges of the 
court, in full, delivered in negligence cases. It is interesting to 
note that, in the charge there given by United States Circuit Court 
Judge Wallace, he instructed the jury that the burden was upon the 
plaintiff to establish the negligence of defendant by a fair prepon¬ 
derance of the evidence, (Sec. 434;) and the same instruction was 
given by Judge Child of the Circuit Court of New Jersey, (Sec. 437.) 

Turning briefly to the Federal decisions, the well known case of 
Home Benefit Life Ass'n. v. Sargeant, (142 JJ. S. 091,) may be 
mentioned. That was an action on a life insurance policy tried in 
the Circuit Court of the United States for the Southern District of 
New York, before Judge Coxe, and a jury; resulting in a verdict for 
plaintiff; and, thereupon, the case was reviewed, upon writ of error, 
by the Supreme Court of the United States, where the judgment 
was affirmed, in an opinion delivered by the late Justice Blatchford. 
It would seem unnecessary to mention the judicial experience and 
well recognized ability of the trial judge in the case. In his charge 
to the jury, he thus stated; 

“The only question upon this proof is, did Edward F. Hall com¬ 
mit suicide? If he did, the policy is void. If he died in some 
other way—by accident or assassination—it would be otherwise. 
L T pon that issue the burden of proof is upon the defendant to satisfy 
you by a fair preponderance of proof of the truth of this defense 
* * * Being an affirmative defense, the onus is upon the de¬ 

fendant to satisfy you by evidence which, in your judgment, out¬ 
weighs the evidence of the plaintiff that that defense has been 
10 established.” 

The defendant excepted to the instruction just quoted, to the effect 
that the burden of proof was on the defendant to satisfy the jury 
by evidence which in their judgment outweighed the evidence of the 
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plaintiff that his death was by suicide. The Supreme Court, how¬ 
ever, approved the charge, and affirmed the judgment. 

Finally, in the case of United States v. Regan, 232 U. S. 37, 48), 
the Supreme Court, in an opinion delivered by Mr. Justice Van De- 
vanter, thus stated: 

“And while in a strictly criminal prosecution the jury may not 
return a verdict against the defendant unless the evidence establishes 
his guilt beyond a reasonable doubt, in civil actions it is the duty 
of the jury to resolve the issues of fact according to a reasonable 
preponderance of the evidence, and this although they may involve 
a penalized or criminal act * * * 

“So, in providing that the penalty may be sued for and recovered 
as debts of like amount are recovered, we think it was intended 
that a reasonable preponderance of the proof should be sufficient, 
that being one of the recognized incidents of an action of debt as 
well — of other civil actions.” 

It is unnecessary further to pursue the matter, since, from what 
has been stated, the conclusion seems necessarily to result that the 
jury not only was not misled by the instruction of the court in this 
regard, but that the instruction itself was entirely proper, and in 
exact accord with the approved practice in this jurisdiction, sup¬ 
ported by overwhelming usage in both the State and Federal courts, 
as has been above shown. 

(2) It is further objected that the court erred in giving special 
instruction No. 3 asked by defendant, which included the adjective 
“gross”, as descriptive of the earnings of the horse, which latter, ac¬ 
cording to the claim of plaintiff, formed the basis of part con- 
17 sideration for its sale, and which sale is the subject-matter 
of this suit. 

In order properly to dispose of this objection, it will be useful to 
consider, briefly, the theory under which plaintiff presented his case 
on the tral. 

The declaraton was filed in two counts; in count one, plaintiff al¬ 
leged an agreement by defendant to pay him “one-third of any and 
all sums which the said ‘The Porter’ earned thereafter,” that is, 
after May 17, 1918, “and further agreed to pay, and did pay, the 
plaintiff $15,000 in cashand the second count consisted of the 
common counts, not specifying the exact character of contract upon 
which the suit was brought. 

Later on, an amended and supplemental declaration was filed, 
which increased the amount of the claim, but did not affect the 
matter of detailed specification or description of the contract. 

In the opening statement to the jury of counsel for plaintiff, he 
detailed, briefly, the conversation between plaintiff and defendant 
which terminated in the sale and purchase of the horse; and added 
that, thereupon, Mr. Ross wrote a bill of sale for the horse, signed 
and gave it to Mr. McLean, and that it stated the terms of the sale 
as counsel had stated the same to the jury. It was, also, then stated 
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to the jury that Mr. Ross would give the details of (lie bill of sale, 
if it was not produced by the defendant. 

The plaintiff testified as to the transaction thus: 

Mr. McLean came and asked me if 1 would take less than $20,- 
000 for the horse. v 

18 And I told him 1 would not. He says, “Would you take 
$15,000 for him, real money,” he says, “this is not notes, this 

is real money.” 

1 9aid, “No, I will not; he is a cheap horse at $20,000.” 

He says, “Well, how about part of what he makes,” was the lan¬ 
guage he used. 

I said, “What proportion?” 

“Well,” he says, “say one-fourth.” 

“No,” I says, “I won’t take one-fourth. I will take a third.” 

“Well,” he savs- 

(R. 9.) 

Here followed an interruption and argument on an objection by 
defendant based on the Statute of Frauds, ending in the overruling 
of the objection (R. 12;) and the witness continued: 

When I made the remark that I would take $15,000 and one-third 
of his earnings, he said “Well, what difference would that make?” 

“Well,” I said, “if he made $3,600. one-fourth would be nine, 
and one-third would be twelve—$300 difference on $3,600.” 
“Well,” he says, “that is all right.” 

(R. 14-15.) 

The witness further testified that defendant then left him, and 
came back and brought a check for $15,000, dated June 5; and 
that witness took the check and said, “Well, now, I will write you 
out a receipt for it.” Witness then went into the clubhouse, bor¬ 
rowed a fountain pen, got a scrap of paper, and wrote down a re¬ 
ceipt and gave it to defendant. (R. 15.) 

The witness detailed the contents of the written receipt, so given 
bv him to defendant, as follows: 

i' 7 

Received of E. B. McLean $15,000 for the bay colt “The Porter” 
by Sweep, out of Ballet-Girl; and, in addition thereto, I am to have 
one-third of his ^ross-earnings. 

The witness added that he thought he also put in the receipt 
that he was to be at no expense for his training and keep; 

19 adding, however, that he thought, afterwards, that he may 
not have put that in. 

And he added further that he was sure that the words “gross 
earnings” were in the receipt; and witness signed the receipt. (R. 
69.) 
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Later on, the witness, having stated that he did not file the re¬ 
ceipt with the Jockey Club, (it being contended that the rules of 
the Club so required where a horse was sold with contingencies, as 
it is called,) was asked by his counsel whether and what he told 
the Secretary of the Club in relation to the matter. The question 
was objected to by counsel for defendant, and the objection sus¬ 
tained; whereupon counsel for plaintiff read into the record that, 
if the witness were permitted to testify, he would say: “I told the 
Secretary that I sold the horse for $15,000 and one-third of his 
gross-earnings.” ( R . 75.) 

In his opening argument to the jury, counsel for defendant, com¬ 
menting on the improbabilities of the claim of plaintiff, stated: 

“We will show you that when you get through with taking out 
of the gross-earnings—and they both knew this, that there is but 
very little left.” (R. 167.) 

Again, while a witness (formerly a jockey,) for defendant was 
under examination, the question was asked: 

“When the horses win a purse, what percentage do you get?” 
(R. 174.) 

That question drew forth an objection from counsel for plaintiff; 
and, in his argument in support of the objection, said: 

“and it is for the Court, therefore, to say to the jury, we maintain, 
that gross earnings means earnings without the deduction of any 
expenses at all,” etc. (R. 175.) 

Again, in the same argument, counsel proceeded: 

, / 

20 “and that as this contract was for a third of the earnings of 
the horse, or a third of the gross earnings of the horse, as was 
in the bill of sale, that is a matter of law. Those words exclude the 
deduction from the winnings or from the earnings of any outlay 
that the other party may have gone to.” (R. 176.) 

Continuing the argument, and insisting that where there is no 
doubt about the terms of a contract, it is the duty of the Court to 
define the meaning thereof to the jury, counsel continued: 

“Of course, if one man insists that the terms were gross earnings, 
and if the other one says, ‘No, the terms were net earnings/ then 
your Honor would say to the jury: ‘Gentlemen, you will have to 
find out what the fact of the matter is, whether it is gross earnings 
that they agreed upon, or whether it was net earnings that they 
agreed upon; and if you find that it was gross earnings, then gross 
earnings exclude expenses, as a matter of law. But if you find that 
it was net earnings, then the Court must say that as matter of law 
net earnings means the gross earnings less the expenses.” (R. 
180-1.) 
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Again, speaking of the written receipt, counsel continued: 

“Therefore, there is absolutely no doubt under Mr. Ross’ testi¬ 
mony of what he testifies was in the bill of sale; the words ‘of gross 
earnings,’ were in the bill of sale.” (R. 185.) 

Again, in the same argument: 

“Now, then, isn’t it certain, may it please your Honor, and will 
not you, when you come to charge the jury, under the law, have 
to say to the jury: ‘Gentlemen, if you find that this contract is 
what Mr. Ross, the plaintiff, claims, then, as a matter of law, gross 
earnings do not include expenses, and you cannot allow any ex¬ 
penses; if you find that the contract is as Mr. McLean claims, then 
it did not have any earnings or winnings, or anything in any private 
contract, and you will bring in a verdict for the defendant. 

“Now is there any escape from that conclusion. The point of it 
is that it is one thing or the other in this case; the contract is either 
word for word as the plaintiff testifies to, or there was not any con¬ 
tract on that subject at all. * * * 

The Court: “I do not think you need pursue the matter any fur¬ 
ther, because I am bound on the contract thus far testified 
21 to by Mr. Ross, his claim being that he was entitled to one- 
third of the gross-earnings, which is the price that is sued 
upon. If he makes it out, that is the end; if he does not make it 
out. he loses.” 

Mr. Wright: “Exactly.” 

(/?. 834.) 

In colloquy between the Court and counsel for defendant, the fol¬ 
lowing was stated without dissent or challenge by counsel for plain¬ 
tiff: 

“The Court: * * * The plaintiff comes along and says the 

contract was $15,000 and one-third of the gross earnings; that is 
the contract according to the plaintiff, and if he does not make that 
out. it is the end of his case.” 

Mr. Lambert: “Yes,” etc. 

(R. 184-5.) 

There then followed argument by counsel for defendant, insisting 
that the Court could not rule, as matter of law, and under the evi¬ 
dence in the case, that the words “gross earnings” prevented the de¬ 
duction of items taken out by the Jockey Club before Mr. McLean 
received the purse. (R. 185-6.) 

“The Court: Do you contend, Mr. Lambert, that the words ‘gross 
earnings’ have any peculiar (interruption) meaning under the cir¬ 
cumstances here as (interruption) applied to racing organizations 
or race tracks?” 

“Mr. Lambert: Yes, I do.” 

“The Court: Of course, the ordinary meaning of the expression 
‘gross earnings’ I think is very easily understood.” 
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“Mr. Lambert: Oh, yes, the ordinary meaning is what would be 
ordinarily included in it; but I mean gross earnings, and gross 
earnings does not mean purse at all. Suppose the Jockey Club takes 
$10,000 out of a $15,000 purse, the gross earnings, under those 
circumstances, would be $5,000.’’ 

(/?. 185.) 

Further on counsel for defendant inquired of a witness as to the 
cost and expense of maintaining the Porter from May, 1916, 

22 up to the time he ceased racing; and, upon objection, stated: 

“Mr. Lambert: I offer that directly as bearing on the points I 
have already made, as bearing on the question of what interpreta¬ 
tion could only be put, in reason, on the words ‘gross earnings,’ ” 
etc. (R. 191.) 

Later on, counsel for plaintiff, in connection with the stipulation 
signed in the case, concerning winnings, and certain items of ex¬ 
pense, stated: 

“Mr. Wright: The point of the whole situation from our view is, 
may it please your Honor, that we thought your Honor indicated 
to us yesterday that under what Mr. Ross says was this contract, 
the term ‘gross earnings’ is a definite figure, and it means what this 
horse wins or earns in the races, or in any other way.’’ (7»\ 291.) 

Again, during the course of a later argument concerning the same 
matter, counsel for plaintiff thus stated: 

“It is a question of law, that your Honor is to rule as a question 
of law, what the words ‘gross earnings’ mean.” (R. 321.) 

And, again, speaking of the wording of the receipt, the same 
counsel stated: 

“Mr. Wright: In other words, he having it in once, in the words 
‘gross earnings,’ there was no necessity of putting it in again. I 
submit, if we have that contract, we are entitled to it, and that it is 
inappropriate to make another contract.” ( R . 322.) 

At the conclusion of the argument concerning the items of de¬ 
duction made hv the Jockey Club in its settlements with defendant, 
that is to say, the items in the stipulation in columns 4, 5, 7 and 8, 
the Court allowed the same; column 7 being conceded by plaintiff 
to be proper, and column 6, (Red Cross contribution) being dis¬ 
allowed by the Court (R. 323) ; the deductions so allowed by the 
Court being upon the theory that the gross earnings from the races 
won bv the horse were the amounts received bv defendant from the 

*. t/ 

Jockey Club in settlement therefor—excluding, of course, 

23 any allowance for the keep and training of the horse—the 
latter, apparently, being the deductions which plaintiff, at 

the time of the transaction of sale, did not put in the receipt or 
bill of sale. 
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When it came to the matter of passing upon prayers for in¬ 
struction presented hy counsel on behalf of the respective parties, 
plaintiff tendered nine (9) separate special instructions; in re¬ 
quests Nos. 1, 2, 4, and 6, the expression used was “one-third of the 
horse's winnings, or earnings;” and in request No. 8, the expression 
used was “one-third of the horse’s gross earnings.” (R. 325-8.) 
It is true that in handing the requests to the Court, counsel for 


plaintiff stated that some of them he might ask in the alternative, 
and that, when the time came, he would indicate which he asked. 


(R. 3244.) 

Upon consideration of the requests, Nos. 1 and 9 were granted, 
the others being either withdrawn or superseded because of compu¬ 
tation of agreed amount of claim, etc.; but said request No. 8, in 
which plaintiff's counsel himself described the contract, was not 
withdrawn because of the descriptive term used therein, to which 
I have just referred; the Court, in respect of the request No. 8, 
stating: 


“The Court: * * * That appears to dispose of all except No. 

7. That seems to be the onlv one that is not covered bv the others 

«. t 

you have offered. The prayer No. 8 again refers to the amount, 
and that might be embraced in this* instruction No. 9; so I find No. 
7 the only one not already covered." (R. 324-i.) 


The defendant offered six (6) separate requests for special in¬ 
struction ; and, of these, the Court granted Nos. 3, 4, and 6. 
24 Counsel for plaintiff objected to the granting of prayer No. 

3 for the reasons, (1) that the proposition stated in the first 
three or four lines of it is in the abstract; (2) that the substance of 
it is the same as No. 2, and a mere repetition; (note: Request No. 
2 was, thereupon, withdrawn) and (3) that it contains the neces¬ 
sity of proving gross earnings, whereas plaintiff contended that if 
the jury find that the agreement was either one-third of the winnings, 
or one-third of the earnings, or one-third of the gross earnings, the 
rule is the same. (R. 324-q. 324-r.) 

That led to a discussion, during which counsel for defendant re¬ 
newed his motion for a directed verdict for defendant, upon the 
ground of variance between the declaration and proof offered in sup¬ 
port of it, in that the declaration did not contain the descriptive term 
“gross earnings.” (R. 324-r. 324-s.) 

Thereupon, the following occurred: 

“Mr. Wright: * * * My adversary overlooks what he is here 

to meet. He overlooks entirely that we are here on common counts 
in each instance of the alleged and supplemental declaration, as well 
as on the specific count. 

“The definition of the word ‘earnings’ is such that there is no 
difference between the word ‘earnings’ and ‘gross earnings;’ and, 
under the common counts, if we were here on that alone, it is per¬ 
fectly manifest that no matter what the phraseology or particular 
words used by the parties, as the jury may find them, that we would 


SAMUEL ROSS VS. EDWARD fc. MC LEAN. 17 

be entitled to recover, whether it was winnings, earnings, gross earn¬ 
ings, or what he makes, or anything else.” (R. 324-s. 324-t.) 

During the course of the charge of the Court to the jury, plaintiff’s 
prayer No. 1, in these words, was read: 

“(1) If you find from all of the evidence that the agree- 
25 ment of sale was that Mr. Ross should be paid $15,000 in 
cash, and one-third of the horse’s winnings or earnings, then 
the plaintiff is entitled to recover, no matter what the rules of the 
Jockey Club were.” ( R . 378-q.) 

And the Court also read to the jury defendants’ prayer No. 3, in 
these words: 

“No. 3. The jury are instructed as matter of law that before there 
can be a valid contract enforceable in law, the minds of the parties 
to a contract must meet, and in this case it is incumbent upon the 
plaintiff before there can be any recovery by him to establish by a 
preponderance of the evidence that the defendant agreed not only 
to pay the sum of $15,000.00 for the race horse ‘The Porter’, and 
also agreed as a part of the same transaction and as an additional 
consideration for the sale to him of the said horse, to pay to the 
plaintiff one-third of the gross earnings of the race horse and should 
the plaintiff fail to maintain this burden of proof, then their verdict 
should be for the defendant.” (R. 379.) 

In the early part of the Court’s charge to the jury, it was stated: 

“Therefore, at the outset, I advise you that if you believe from all 
the evidence in the case, that the contract between the parties was, 
in fact, as contended or claimed by the plaintiff, then he is entitled 
to recover; whereas, on the other hand, if you shall find, from all 
of the evidence in the case, that the contract, in fact, was as claimed 
bv the defendant, then your verdict should be for the defendant. 
(R. 373-4.) 

And, again, in the charge, it was stated: 

“The issue of fact is not complicated, and, indeed, is exceedingly 
simple, save only as it is involved in contradiction between the 
parties. 

“The plaintiff testifies that he sold the race horse, out of which this 
controversy arose, upon the definite and specific agreement that he 
was to receive therefor the sum of $15,000 and one-third of the gross- 
winnings or earnings of the horse—that is to say, one-third of the 
gross-earnings or winnings of the horse from all races thereafter run 
and won by it for all time thereafter, unlimited in duration, save 
only, by implication, by the life of the horse and its winning per¬ 
formances, if any, on behalf of the defendant as owner; and un¬ 
limited as well as to amount, save only as to the proportion one-third 
to be paid by the defendant to the plaintiff. 

*20 “The plaintiff further testifies that, at the time of the trans¬ 

action, he gave defendant a written receipt embodying, sub¬ 
stantially, the terms of the sale as claimed by him.” (R. 375.) 
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At the conclusion of the charge of the Court to the jury, counsel 
for the plaintiff thus stated: 

“Mr Wright: May it please your Honor, we except to so much of 
your Honor’s charge as that wherein you said to the jury that the 
burden of proof was on the plaintiff to prove his case by a fair pre¬ 
ponderance of the evidence. We object to the word ‘fair/ It may 
have been an inadvertence, but your Honor used the word, and we 
except to its use. 

“We further except to so much of your Honor’s charge as that 
wherein you advised the jury that so far as you could recall, no de¬ 
mand of anv kind was made bv the plaintiff of the defendant 
* * * 

“And those are our two exceptions.” 

' ( R . 381.) 

Apparently, at that time, counsel for plaintiff was satisfied with 
the Court’s own statement to the jury of the contract as contended affd 
claimed by plaintiff; and with the granting of plaintiff’s prayer No. 
1, and defendant’s prayer No. 3, concerning the matter of the con¬ 
tract upon and under which claim for recovery was being made in 
the case. At any rate, no dissent therefrom was then stated or excep¬ 
tion taken by plaintiff. 

Under what has now been stated in connection with the matter, 
the Court is satisfied that the jury could not possibly have been misled 
by defendant’s prayer No. 3; and that the Court, in its entire charge, 
including prayer No. 1 of plaintiff, and prayer No. 3 of defendant, 
put that phase of the case fairly before the jury, and that, too, in a 
manner entirely consistent, as well in accord, with the theory upon 
which plaintiff presented his case in the trial. • 

Passing now to the consideration of the third and last ground of 
error assigned by counsel for plaintiff in support of the mo- 
27 tion for new trial: 

(3) This ground is stated to he the laying before the jury a 
proposition not brought forward by the evidence in the case; and 
grows out of the following statement contained in the charge of the 
Court to the jury: 

“One matter is involved in the case which you may or may not 
find to be of any particular moment or significance, but which I 
think is proper you should consider as a circumstance in the case, 
and that is that while the transaction occurred on May 10th or 17th, 
1918, and the horse within some ten days or two weeks thereafter 
made his first winning, and thereafter continued to make earnings 
by winning races during the remainder of that year and 1919 and 
1920, no demand of anv kind, so far as I recall the testimony, was 
made by plaintiff upon defendant for his share of one-third of the 
winning performances of the horse until the filing of this suit, De¬ 
cember 9, 1920, some two years or eighteen months after the trans¬ 
action. As I say, that matter may or may not be significant, but 
it is a circumstance you may take into consideration with all of the 
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evidence in the case in your deliberations concerning the conflicting 
versions of the transaction as presented by the evidence in the ease.” 
( R . 377.) 

(Note.— The stenographer has reported the Court as having used 
the word “should” fourth line from end. As a matter of fact, the 
Court there used the word “may,” and the notes of the Court so ex¬ 
pressly indicated.) 

According to the testimony in the case, the sale of the horse to de¬ 
fendant took place on or about May 17, 1918, (R. 42,) and the 
horse within some ten days or two weeks thereafter made his first 
winnings, and continued to make earnings by winning races during 
the remainder of that year, and 1919, and 1920—this suit was filed 
December 9, 1920, some two years and six months after the sale. 

Plaintiff testified that, after the sale, he told defendant, on 
numerous occasions, that if he did not file the paper, (referring 

28 to the receipt,) any man running in the race might take the 
purse away from him if the horse won, (R. 17); and that 

during the same year, 1918, at the Saratoga races he told Mr. McLean 
that he should file the paper, adding that if he did not they could 
claim the purse on him. As defendant did not have the receipt with 
him, plaintiff went into the Jockey Club office and wrote out a re¬ 
ceipt. (R. 19), and that defendant took the paper; nothing further 
was said by either of the parties at that time. (R. 20.) 

At the October meeting, of 1919 or 1920, a big purse, $20,000, 
was won by the horse at Laurel, and plaintiff again said to defendant 
that he ought to file the paper, and that they were liable to claim 
the money away from defendant if he did not file the paper. Plain¬ 
tiff further testified that he was present at races which the horse 
won, but that lie had never received anv of the horse’s earnings. 
(R. 20-1.) 

In the opeing statement to the jury by counsel for defendant, he 
made this statement: 

“ * * * we will show you that McLean, having come into the 

ownership of the horse, raced him at more races at different times, 
whether thev had been a vear. or six months, or two years after- 
wards, with no attention called to Mr. McLean about any claimed 
interest ; that he went ahead, proceeded with the ownership of the 
horse, finally was confronted with this claim,” etc. (R. 160-7.) 

The defendant testified that he gave plaintiff in payment of the 
horse, check for $15,000, dated June 5. (R. 251.) Defendant 

further testified that he was in Kentucky, at Douglas Park, when the 
horse, after the witness owned him. ran his first race on May 28th. 
Witness further stated that he drew out of bank the $15,000 

29 in cash with which to take up the check, and he thinks it 
was about the 30th of May or 1st of .Tune, after witness came 

back from Kentucky. (R. 266.) On rebuttal, plaintiff testified that 
defendant took up the check on the 27th of May. (R. 296.) 
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In his closing argument to the jury, counsel for defendant thus 
stated: 

“ * * * So that each case has to depend largely upon the 

circumstances or anything significant in the way the parties, the 
plaintiff in particular, have acted, squarely on its own foundation. 

“Now, in this case even the declaration was not filed very close 
to the time this episode involving the facts claimed by Mr. Ross 
took place. We find that this action was never instituted or the 
defendant called on to defend until December Oth, 1920, over two 
years, and pretty nearly three years, after the occurrences are claimed 
to have taken place, because it is said the happenings took place in 
Mav, 1918; and nothing was started here until December, 1920, al¬ 
most two years, or twenty months.'’ ( R . 846.) 

Again, in the same argument, the same counsel stated: 

“And Mr. McLean came back after winning that race in Kentucky 
and he went up and took this check up, which was the natural thing 
to do. Not a word said bv Mr. Ross on that occasion when the check 
was redeemed with that on it. Not a word was said between them 
about any interest, any contingency, any suggestion of his right to 
any part of the purse he had just won. Take him at his own word, 
not a suggestion. 

“I ask you when trying to test the probabilities is it the natural 
action of any human being? Would not there have been something 
said about it at that time? 

“Then Mr. Ross says himself that along in August of that year 
in Saratoga, and later on in the fall at Pimlico, and later on that 
year or next year at Saratoga, he put Mr. McLean on notice. In his 
own language, he says McLean repudiated any such thing. And he 
does not come in here filing a declaration until December, 1920. 
Wait, and wait, and wait. Talk about the probabilities of the 
case!” (R. 855-6.) 

And, again, in the same argument: 

“So I submit, gentlemen, when you follow this up you 
80 find Ross doing nothing, sitting down through 1918 and 
1919 quietly, according to what he says, and no recognition 
of anything of this kind filed with the Jockey Club. 

“Why, talk about probabilities! Do you think he would have 
taken any chance of having the horse disqualified for purses with¬ 
out taking any step to prevent the horse losing them? Do you sup¬ 
pose for one minute he would have sat down from 1918 to 1920, 
and up to today as far as we have any evidence of it, when those 

purses might all be taken away and he lose his gross third he is 

talking about, and take no step to file a paper with the Jockey Club, 
or record of any kind to show, as he had a right to do and as Miller 
says it was his duty to do—file a paper with the Jockey Club to 
protect his rights? and would come in here and ask you on such 

visionary testimony, in a suit filed in 1920, and tried in 1922, to 
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take out of Mr. McLean s pocket twenty-odd thousand dollars, when 
the only difference was $5,000? Is it reasonable to expect it?” 
(R. 358-9.) 

In its charge to the jury, the Court, having briefly outlined cer¬ 
tain of the matters testified to in the case, and having made the state¬ 
ment to the jury objected to under this branch of the motion, and 
above quoted, thus proceeded: 

“You are not bound to be governed by any statement of the evi¬ 
dence made by the Court. If your recollection accords with that of 
the Court you may accept it, but, if it differs from it, you will be 
governed bv vour own recollection and your own memorv. 

* —* t j %j 

“It is your exclusive province, as it is your duty, to determine 
the disputed issues of fact presented, as well as to determine the 
weight to be accorded to the testimonv of witnesses. 

• t/ 

“The Court has called your attention to some of the important 
evidence in the hope this might be of some assistance to you in reach¬ 
ing a just verdict. The Court lias not undertaken to do more than 
sketch part of the testimony. There are various details in the testi¬ 
monv bearing upon the issue which the Court has not specifically 
called to your attention. You will consider all such testimony as 
carefully and as well as that to which I have called your attention. 
Bear in mind that you are the exclusive judges of the questions of 
fact and of the credibility of the witnesses.” ( R . 377-8.) 

Bearing in mind what has now been stated, counsel for plaintiff 
in support of this ground of motion for new trial, insists 
31 that, as there was no evidence, one way or the other, upon 
the matter of demand or absence of demand for payment in¬ 
termediate the sale of the horse and the bringing of this suit, it was 
improper for the Court, as it would have been for counsel in argu¬ 
ment, to comment on the matter. 

As a matter of fact, and as has above been shown, counsel for 
defendant argued that identical matter to the jury, without a word 
of challenge from counsel for plaintiff; nor did counsel for plaintiff, 
in his closing argument to the jury, attempt to meet that particular 
situation to which attention has been definitely and specifically 
drawn as being a circumstance reflecting upon the probabilities of 
the opposed and conflicting versions of the transaction. 

All that the Court did was to say to the jury that the silence of 
plaintiff during the years was a circumstance in the case which they 
might or might not find to be of any particular moment or signifi¬ 
cance, but that it was a circumstance which they might consider with 
all of the evidence in the case, in their deliberations concerning thg 
conflicting versions of the transaction, as presented by the evidence 
in the case. 

Upon carefully reviewing the matter, the Court is of opinion that 
its charge, in the particulars mentioned, was within the limits ap¬ 
proved by repeated decisions, and that it was entirely proper. 

What has now been stated covers the several objections urged by 


i 
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plaintiff in support of the motion for a new trial; and the 

32 Court might, therefore, properly here dispose of the motion 
without further eomment. Tt deems it proper, however, to 

add, that it has carefully read the entire stenographic report of the 
trial, from beginning to end, not only to refresh the Court’s recollec¬ 
tion thereof, but likewise to see whether, upon a careful and impar¬ 
tial review of the entire record, any error prejudicial to plaintiff is 
disclosed. Apparently all questions of any real moment or impor¬ 
tance, arising during the trial and challenged by either plaintiff or 
defendant, were ruled in favor of plaintiff; for example, whether 
tlie contract sued on ran counter to the Statute of Frauds; whether 
the consideration of a share of winnings at horse races was il¬ 
legal and void, because forbidden by local laws; whether the ex¬ 
penses of keep and training of the horse, under the terms of the 
alleged contract, could properly be deducted; and divers rulings 
on minor matters not neeessarv to be here detailed. Also, the nravers 
of plaintiff, offered and not withdrawn or superseded, were granted; 
save only those specifically objecting seriatim to any deductions; 
and, finally, upon the giving of the court’s charge to the jury, plain¬ 
tiff presumably was entirely satisfied that the charge was correct, 
both on the facts and law, with but two (2) exceptions, and which 
have been noted above. 

So that, as the Court views the matter, the situation comes to 
this: the case involved a sharp issue of fact; the plaintiff had a fair 
and impartial trial; and the jury found for the defendant. 

The Court sees no good reason to disturb the find of the jury; 
and. accordingly, the motion for new trial is overruled. 

A. A. IiOEHLING, 

Justice. 

June 19, 1922. 

33 Supreme Court of the District of Columbia. 

Tuesday, June 20th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

* * * * * * * 

Before Judge Hoehling. 

Upon consideration of the motion for a new trial filed herein and 
heretofore submitted to the Court, it is ordered that said motion be, 
and the same is hereby overruled and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff take nothing by this 
action, that defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense to be taxed by the clerk 
and have execution thereof. 
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Memoranda. 

June 22, 1922.—Appeal noted and undertaking for costs fixed at 
$100, with leave to deposit $50 in lieu thereof. 

June 29, 1922.—$50 deposited in lieu of bond. 

July 6, 1922.—Time to submit bill of exceptions extended from 
day to day to and including October 5, 1922. 

October 3, 1922.—Bill of exceptions submitted. 

34 Assignment of Errors. 

Filed July 3, 1924 

* ♦ ♦ * * * * 

Now comes the plaintiff and makes the following assignments of 
error in the above-entitled cause: 

1. The Court erred in sustaining the objection of the defendant 
and in refusing to permit the plaintiff to answer on redirect ex¬ 
amination the following question appearing upon star page 6 of the 
Bill of Exceptions: “You were asked on cross-examination if you (/ 
had done anything with respect to complying with the rules of the 
Jockey Club and you said that you told the Secretary; what did you 
tell the Secretary?” 

2. The Court erred in ruling as follows as appears upon star page 
19 of the Bill of Exceptions: “Under the stipulation I will allow 
to be deducted from the amount plaintiff recovers, if he is entitled 
to recover anything, the items set forth in column- 4, 5, and 8—so 
you may prepare your figures and your interest computations ac¬ 
cordingly.” And to the refusal of the Court to allow the items 
contained in Column 4, 5, and 8 of the Stipulation to he sub¬ 
mitted to the jury. 

3. The Court erred in refusing to instruct the jury as follows: 

“If the jury finds from the evidence that the defendant received a 
writing from the plaintiff as testified to by the plaintiff, then the 
jury would be justified on account of the defendant’s denial that any 
writing was received by him, in assuming that the writing contained 
just what the plaintiff testified that it contained.” 

4. The Court erred in refusing to instruct the jury as 

35 follows: “If the contract was that Mr. Ross was to have 
one-third of the horse’s winnings or earnings, then as matter 

of law plaintiff is entitled to one-third of the winnings or earnings 
without any deductions for any of the items appearing in Column 
4 of the Stipulation entitled “Entrance Fees.” 

5. The Court erred in refusing to instruct the jury as follows: 

“If the contract was that Mr. Ross was to have one-third of the horse's 
winnings or earnings, then as matter of law plaintiff is entitled 
to one-third of the winnings or earnings without any deductions for 
any of the items appearing in Column 5 of the Stipulation entitled 
“Jockey Fee”. 

6. The Court erred in refusing to instruct the jury as follows: 

“If the contract was that Mr. Ross was to have one-third of the 
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horse’s winnings or earnings, then as matter of law plaintiff is en¬ 
titled to one-third of the winnings or earnings without any deductions 


for any of tin 1 items appearing in Column 8 of the Stipulation en¬ 
titled “Paid .Jockey Club.” 


7. The Court erred in instructing the jury at the request of* the 
defendant as follows: “The jury are instructed as matter of law that 
before there can he a valid contract enforcible in law, the minds of 


the parties to a contract must meet, and in this case it is incumbent 
upon the plaintiff before there can be any recovery by him to establish 
by a preponderance of the evidence that the defendant agreed not 
only to pay the sum of $15,000 for the race horse “The Porter,” 
and also agreed as a part of the same transaction and as an additional 
consideration for the sale to him of the said horse, to pay to 
36 the plaintiff one-third of the gross earnings of the raee horse 
and should the plaintiff fail to maintain this burden of proof, 
then their verdict should be for the defendant.” 


8. The Court erred in its general charge to the jury in instructing 
the jury as follows: “I instruct you that the burden of proof is 
upon the plaintiff to establish his right to recover by what is called a 
fair preponderance of the evidence.” 

9. The Court erred in its general charge to the jury in instructing 
the jury as follows: “One matter is involved in the case which you 
may or may not find to be of any particular moment or significance, 
but which I think is proper you should consider as a circumstance in 
the case, and that is that while the transaction occurred on May 
16th or 17th. 1918, and the horse within some ten days or two weeks 
thereafter made his first winning, and thereafter continued to make 


earnings bv winning races during the remainder of that year and 
1919 and 19*20. no demand of any kind, so far as I recall the testi¬ 
mony, was made by plaintiff upon defendant for his share of one- 
third of the winning performances of the horse until the filing of 
this suit, December 9, 1920, some two years or eighteen months 
after the transaction. As I say, that matter may or may not be 
significant, but it is a circumstance you should take into consideration 
with all of the evidence in the case in vour deliberations concerning 
the conflicting versions of the transaction as presented by the evidence 
in the case.’* 


10. The Court erred in permitting the witness, George P>. 
37 Fraser, to give testimony in variance with the “stipulation”. 

11. The Court erred in refusing to permit the plaintiff to 
offer evidence and in refusing to receive evidence upon the point 
whether “no demand of any kind was made by the plaintiff of the 
defendant”, as stated bv the Court to the jury or whether in fact and 
in truth demand had been made by the plaintiff upon the defendant 
during the time mentioned by the Court in so instructing the jury. 


12. The Court erred in overruling the plaintiff's motion for a 


new trial after bavin 


g heard the evidence upon the hearing of said 


motion showing 


without dispute that the plaintiff had made demands 


upon the defendant contrary to the statement of the Court to the jury 
in its general charge as above set forth. 
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13. Other errors apparent of record. 

DANIEL THEW WRIGHT, 

Attorney for Plaintiff. 

Memorandum. 

July 3, 1924.—Second bill of exceptions filed. 

Supreme Court of the District of Columbia. 

Thursday, July 3d, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

The Court having this day signed the first Bill of Exceptions 

38 submitted herein, and the second Bill of Exceptions as of the 
the time of the noting thereof at the trial, now hereby orders 

the same made of record, nunc pro tunc. 

Designation of Record. 

Filed July 8, 1924. 

******* 

The Clerk will please prepare transcript for appeal in the above- 
entitled cause including therein copy of: 

1. Declaration. 

2. Plea. 

3. Amended and Supplemental Declaration. 

4. May 8th, Copy of order amending Declaration. 

5. May 12th, memorandum motion for new trial and affidavit 
filed. 

6. June 20th, Order overruling motion for new trial and render¬ 
ing judgment. 

7. Memorandum deposit of cost in lieu of Appeal Bond. 

8. Order allowing Bills of Exceptions. 

9. Assignment of Error. 

10. This order. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Plaintiff. 

39 Additional Designation of Record. 

Plied July 11, 1924. 

******* 

The Clerk will also include in the transcript for appeal in the 
above entitled cause a copy of the following: 

4—4196a 
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1. May 10, verdict for defendant. 

2. June 20, opinion of court. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

40 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
119, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 64802 at Law, wherein 
Samuel Ross is Plaintiff and Edward B. McLean is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of July, 1924. (Seal Supreme Court of the District 
of Columbia.) 

MORGAN H. BEACH, 

Clerk. 

EW. 


41 Law Offices, Edmonds Building, 911 Fifteenth St. 

Telephone Main 132. 

Philip Ershler. 

Daniel Thew Wright. 

Washington, D. C. 


Mr Wilton J. Lambert, 
Munsev Building, 

Washington, D. C. 


Dear Sir: 


September 12, 1922. 


Herewith is a copy of the proposed Bill of Exceptions in the case 
of Ross vs. McLean, Supreme Court, I). C., Law No. 64802. Please 
take notice that the plaintiff will present the same to Mr. Justice 
Hoehling for allowance on October 3, 1922 at 10 o’clock A. M. 
Very respectfully yours, 

DANIEL THEW WRIGHT, 

Attorney for Plaintiff. 


Service of the foregoing and copy of Bill of Exceptions acknowl¬ 
edged this — day of September, 1922. 

LAMBERT, 
Attorney for Defendant. 
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42 In the Supreme Court of the District of Columbia. 

Law. No. 64802. 

Samuel Ross, Plaintiff, 
vs. 

Edward B. McLean, Defendant. 

First Bill of Exceptions. 

Be it remembered that on the eighth day of May, 1922 this cause 
came on for final hearing before Honorable Adolph Hoehling one of 
the Justices of said Court and a jury duly impaneled and sworn 
when the cause came on for trial and immediately prior to the 
swearing of the jury on the Voir Dire the following transpired in 
open Court: 

“Mr. Wright: May it please your Honor, there is a formal pre¬ 
liminary matter that we might dispose of while we are waiting for 
the jury. After the action had been brought, my learned adversary 
representing the defendant, and I, had some negotiations which 
finally resulted in an agreement between us, which is evidenced by 
a signed stipulation, for the terms of which we agreed as to cer¬ 
tain amounts which the plaintiff sues for in his declaration; and 
the question is whether or not he can recover them. The amounts 
which we agreed upon differ in some small figures from the amounts 
claimed in both the original and the amended declaration. 

Last week 1 communicated by letter with my adversary and en¬ 
closed him a form of an order amending the declarations only in 
respect of the amounts claimed, mv purpose being to have the 
amounts claimed in the declaration the same as the amounts which 
we had agreed upon in our written stipulation; and I understand 
there is no objection upon the part of the defense to your Honor 
making this change, by a journal entry instead of drawing a new 
pleading. I submit to your Honor the order. 

Mr. Lambert: We abide by the figures in the stipulation. 

The Court: In other words, as 1 understand, you agree to the 
amount, if there is to be any amount, which is sued for; the ques¬ 
tion is whether on the facts, there is liability? 

Mr. Wright : Yes, your Honor. I think we may both convey 
to your Honor an assurance that this stipulation will save a great 
deal of detail evidence. 

Thereupon, the members of the panel were sworn and examined 
upon their voir dire, and a jury was sworn to try the issues in the 
case.” 

And thereupon, before any testimony was offered the coun- 
48 sel for plaintiff made an opening statement of the plaintiff’s 
case and stated in part as follows: “Now, I want to explain 
the thing a little so that you will understand the evidence about 
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the earnings or what these horses made. These arc not*bets, or 
anything like that. When they race these horses the races are all 
run under the auspices of a regularly incorporated jockey club at 
various places around the country. Some of these races at which 
this horse made winnings were run at Pimlico, Havre de Grace, and 
Louisville, Ky., and one or two of them in Canada; but to save you 
all the trouble that would be involved in detailing and bringing 
witnesses here from each one of those race tracks we both have 
gotten together and agreed about the amount that the horse has 
earned since the time of the sale, that is, since the spring of 1918 up to 
the last item that is on our paper, which is October 8th, 1921—last 
fall; so that you will not have any trouble in arriving at the amounts 
that he earned, as we have agreed on that and it is all here in a 
paper that we have both signed. 

We will show you through the written paper which we both 
signed, just exactly what the horse has earned since the sale; and 
you will find that one-third of that is the sum that I stated to you 
first, that is, $22,848.59; that is one-third of what he has earned 
since. In addition to that our declaration claims interest on these 
various items and earnings from the time the horse made the earn¬ 
ings, the first time being on the 28th day of May, 1918, and the 
last on the 8th day of October, 1921. By the time the case is sub¬ 
mitted to you gentlemen we hope to have these interest items figured 
out so as to save you gentlemen the trouble of figuring it out; and 
when the evidence is in we will ask for a verdict for that amount with 
this interest, as I have indicated.” 

And thereupon the plaintiff, to maintain the issues on his pari 
to be maintained, called as a witness Samuel Ross, who, being duly 
sworn, testified in substance as follows: 

Direct examination. 

By Mr. Wright: 

My full name is Samuel Ross, I am a merchant in business at 
11th and G Streets, firm name, Barber & Ross, I have lived in 
Washington since 1876, and have been interested in raising, sell¬ 
ing and racing horses, and buying horses since about 1882. I 
know the defendant, Mr. Edward B. McLean who indulges in the 
same fancy that I do concerning horses; I have during some years 
past entered my horses at races at various Jockey Clubs around the 
countrv, in Mav, 1918 I owned a horse “The Porter” a three 
44 year old. I had a talk with the defendant, Mr. McLean about 
that horse at the Pimlico Race Track in the afternoon race; 
the races were on at the time at Pimlico; that horse ran in a race 
one or two days before at Pimlico and ran second. Mr. McLean 
came and asked me if I would take less than Twenty Thousand 
Dollars ($20,000) for the horse and I told him that T would not. 
He says, “Would you take Fifteen Thousand Dollars ($15,000) for 
him real money?” He says, “This is not notes, this is real money.” 
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T said, “No, I will not; he is a cheap horse at Twenty Thousand 
Dollars ($20,000).” lie said, “Well, how about part of what he 
makes,” I said, “What’proportion?” “Well,” he says, “Say one- 
fourth,” “No,” I says, “I won’t take a fourth, I will take a third.” 
“Well,” he says, “When I made the remark that I would take Fifteen 
Thousand Dollars and one-third of his earnings, he said, “Well, 
what difference would that make?” “Well/ I said, “If he earned— 

I started to say Three Thousand Dollars, but I said, “If he made 
Thirtv-six hundred dollars, one-fourth would be nine and 
45 one-third would be twelve, three hundred dollars difference 
on thirty-six hundred dollars.” “Well, he says, “That is 
all right.” He said, “All right” he would take the horse. He then 
left me. He says, “Now, 1 don’t get my income,” I believe that 
was the word he used; I won’t be sure about it—“until about the 
first of the month.” 1 said, “That is all right, I don't care about 
that.” He left me and came back and brought me a check for 
fifteen thousand dollars dated, I think, the 5th of June. This was 
about the 16th or 17th of May and I took the check and I said. 
“Well, now I will write you out a receipt for it.” I went into the 
Club House and borrowed a pen and got a scrap of paper and wrote 
down a receipt and gave it to Mr. McLean. I did not keep a copy 
of it. Mr. McLean took that paper and I have never seen it since. 
On numerous times I asked Mr. McLean to file that bill with the 
Jockey Club, he said, “All right, T will.” I told him on numerous 
times that if he did not file it any man running in the races might 
take the purse away from him if the horse won; that is a rule of 
the Jockey Club Association; when I told him that he said, “I 
know it.” I made that suggestion to him certainly half a dozen 
times. About the 27th or 28th of May, Mr. McLean came into my 
office and gave me fifteen thousand dollars in money and I gave him 
the check; I had not put the check in the bank at all; that was before 
the check came due according to the date that was written on it; 
he telephoned to me and asked if he could take up the check and T 
said, “Yes.” The horse was delivered to Mr. McLean and he took 
possession of it the same day that the receipt was signed and he still 
owns him. Later at Saratoga T had a conversation with Mr. McLean 
about that paper; the horse was entered in that race at Saratoga 
in 1018 I believe it was. T told Mr. McLean there that he should 
file that paper, if he didn’t they could claim the purse on him. He 
said, “I haven’t it here,” or “I haven’t got it,” I can’t say which. I 
said, “I will make you a receipt that you can file so that it will be 
on record,” and T went into the Jockey Club Office and wrote out 
a receipt about like this; 

Question by Mr. Wright. “What were the contents of that 
paper?” 

To which the defendant objected and the Court sustained the ob¬ 
jection. 

Mr. McLean took that paper. He did not sav anything further 
to me at the time. I had another conversation with him upon the 
subject of the paper at Laurel at the October meeting in 1919 or 
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1920. Laurel is in Maryland. The horse won a race and I said 
to Mr. McLean, “Mr. McLean, you ought to file that paper. They 
are liable to claim this money away from ybu if you don’t file it.” 

He said, “I know it,” and started to walk along. He said, 
46 “How long did that agreement run?” I said, “It runs right 

along.” He said, “I thought it was for a year.” And I 
said nothing about it. I have never received any of the horse’s 
earnings since I sold him and have myself been present at races 
which the horse has won. 

Cross-examination. 

By Mr. Lambert: 

I have been a member of the Jockey Club for six or seven years, 
was a member of the Washington Club also and after it went out 
of active business 1 was president; that was a good many years ago. 
The jockey club of which 1 am now a member is the Jockey Club 
of New York City. I was a member of that in 1918 and familiar 
with its rules. 1 had known Mr. McLean some time prior to the 
spring of 1918 and had owned “The Porter” about two years, bought 
him a few months before he became a yearling. I am not sure 
whether we started him as a two year old, I think we did in the 
fall of 1917; I am not sure that he did not do anything as a two 
year old, I would have to look at the Racing Form to see that. As 
a three year old he had just been started in the spring of 1918. My 
impression is, but I am not positive about it, that the horse had run 
more than one race when I had the talk with Mr. McLean at Pim¬ 
lico in the spring of 1918. The reason that 1 did not run him as 
a two vear old was that when I turned him over to Mr. Burch to 
train as a yearling in the fall of the year, he advised against run¬ 
ning him; if I would keep him, turn him out, and let him run and 
not try until in the fall he was a two year old, he would make a great 
race horse. If I undertook to race him prior to that time he would 
fall down. He was not trained by Max Smart; Mr. Burch had 
charge of him; Mr. Smart may have been under him. He would 
not attempt to train him as a two year old because he was afraid of 
his front legs; he was a little sore in front. That did not last all 
that year; I fired and blistered him that fall and turned him out 
when he was a yearling. After 1 had him fired and blistered I 
think I did not attempt to run him at all until this Pimlico meet¬ 
ing in the spring of 1918. I can not tell whether he ran a race 
before or not. The best trial the horse had ever done prior to the 
time that I had this conversation with Mr. McLean was to run second 
in a race at Pimlico. I don’t know of a form from a seller to a 
buver prescribed bv the Jockev Flub to be filed in case of sale both 
by the vendor and the vendee; T know of no form for that, buying 
and selling. I knew of the existence of a rule called “Eighty-six” 
under the heading of “Partnership” of the Jockey Club in 1919, I 
did not file anything on my part in connection with- 


SAMUEL ROSS VS. EDWARD B. MC LEAN. 


31 


By Mr. Lambert : 

Question. “I will ask you this, Mr. Boss. Look at rule eighty-six 
Question. “I will ask you this, Mr. lioss. Look at "rule 

47 eighty-six on page twenty-one and tell me if that is the rule 
you refer to when you say you are familiar with such a rule. 

(Book shown witness.) A. Yes. 

Q. Did you comply with that rule? A. I did; I delivered to 
Mr. McLean for his signature and he should file it. 

By the Court: “Is that all you did?” (Referring to receipt given 

by plaintiff to defendant.) A. “I had no interest in the horse- 

By Mr. Lambert: “That is not answering my question. Did you 
do anything further than that? A. “All I did was to give the paper 
to Mr. McLean.” 

Q. “Yes.” A. “And I spoke to the Secretary- 

Mr. Lambert: “I object, and ask that that be stricken out.” 

By the Court: 

Q. “Did you file anything? A. “Not in writing.” 

Mr. Wright: “We oppose the motion.” 

The Court: “I grant the motion and give you an exception.” 

Mr. Wright: “We reserve an exception.” 

Whereupon the Court adjourned for the noon recess, and resumed 
the consideration of the cause upon reconvening, and the following 
transpired: 

Mr. Wright: May it please Your Honor, prior to the adjourn¬ 
ment Mr. Ross was asked as to the past performance of the horse 
“The Porter.” He stated then his memory did not serve him accu¬ 
rately. He has now refreshed his memory and asks Your Honor 
that he be permitted to supplement those answers by giving what he 
believes to be accurate testimony as to the horse’s performance. 

The Witness: In 1917 he started at Aqueduet in October as a 
two year old and was beaten on the second. On the fifth, three 
days later, he won. I am reading from “Racing Form.” On No¬ 
vember 5th he won at Pimlico; on the 10th he won at Pimlico; on the 
12th he won at Pimlico; on the 30th he was second at Bowie, 
that was his two year old form, in 1918, May 7th, he was second 
in a stake race. On the 11th he won, and on the 15th ran second 
in the Preakness. About the 17th dav of May, I turned him over 
to Mr. McLean. That was running in his three year old form. We 
broke him as a yearling and worked him once, and then decided to 
fire him. He was growing rapidly. We fired and blistered him and 
he didn’t do anything until he ran in the fall meeting at Aqueduct. 
He had not run at Bowie; he ran there later in the fall 

48 of the year, on the 30th of November, 1917, his two year old 
form. That was when he ran at Bowie. He ran second at 

Bowie. Those rules of the Jockev Club in the book are all taken 

i/ 

together. At the time I had this conversation in reference to the 
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sale of this horse with Mr. McLean, I knew that Rule 87 provided 
that all statements of partnerships, of sales with contingencies, of 
leases, or of arrangements, shall declare to whom earnings are pay¬ 
able, in whose name the horse will run, and with whom rests the 
power of entry or of declaration of forfeit, and this information shall 
be published in the Racing Calendar. 

Rule 86 is: “All partnerships and the name and address of every 
person having any interest in a horse, the relative proportions of 
such interest, and the terms of any sale with contingencies, of any 
lease or of any agreement, must be signed by all the parties or by 
their authorized agents and be lodged at the office of the Jockey 
Club or with the Clerk of the Court for transmission to that office, 
and a fee of $1.00 per horse he paid before any horse which is a 
joint property or which is sold with contingencies or is leased can 
start in any race, and all the partners and each of them shall be 
jointly and severally liable for all stakes and forfeits.” 

Rule 87 is: “All statements of partnerships, of sales with con¬ 
tingencies, of leases, or of arrangements, shall declare to whom win¬ 
nings are payable, in whose name the horse will run and with whom 
rests the power of entry or of declaration of forfeit: and this infor¬ 
mation shall be published in the Racing Calendar.” 

Rule 4 on page 56 is: “An objection on the ground that he has 
run in contravention to the rules of partnership or registration, may 
he received up to 48 hours exclusive of Sunday after the last race of 
the last day of the meeting.” 

Then 206 on page 57 is: “Except as provided in paragraph C, 
Rule 190, if an objection to a horse which has won or which has 
been placed in a race or in a heat be declared valid, he is disquali¬ 
fied and the other horses shall take places accordingly.” That would 
mean that the purse would follow the horse, and Mr. McLean would 
lose that, f would not necessarily lose it, I was interested in his 
earnings. T would not lose anything, 1 was to get the earnings. 

Rule 207 is: “If by reason of an objection to a horse, a race or 
place is awarded to another, his owner can recover the money for 
such race or place from those who wrongfully received it, and in 
case of default can place it in the forfeit list.” I had no control 
whatever over the horse. Those are the penalties that I was referring 
to, I was fairly familiar with all these rules when I was talk- 
49 ing with Mr. McLean. I never occupied any other position 
than president of a jockey club. I was just a member of the 
New York Club. I have not served frequently as one of the judges 
in connection with racing for a long time. I served as judge when 
they were racing at Bennings, and I believe once at Havre de Grace. 
As a judge of races a person is required to be familiar with the rules. 
When Mr. McLean and I had our conference in May 1918 and when 
we made our arrangement about his buying the horse, nobody else 
was present while we were talking. Nobody participated in the 
conversation I had with Mr. McLean. No one participated in the 
conversation which I had with Mr. McLean later on. 1 had two con¬ 
versations with Mr. McLean, afterwards running from Laurel to 
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Saratoga and no one participated in either one of them. No one 
was present, either in earshot or any participation in any of those 
conversations. There might have been within earshot but I didn’t 
notice. It wasn’t called off aside or anything of that kind to talk 
it. I think no one heard a word he and I said at either conversa¬ 
tion. 

Capt. Philip Walker was a captain in the Regular Army dis¬ 
charged for disability, I think. We have horses together, he boards 
horses for me and we have bought horses together, he has a farm 
down in Virginia. We have had these business relations about eight 
or nine years now, long prior to 1918, I don’t know how many 
horses he has kept for me but his bills run about $1,500 a month. 
We still own some horses together and sell them at the sales in 
Saratoga. We sold a full brother to “The Porter,” for $21,000 last 
August. Philip Walker was not in partnership with me in regard 
1o “The Porter.” He had no interest whatever in “The Porter.” 
We own his mother. I have had a great many partnerships in 
horses that I did not bring to the attention of the Jockey Club. 
1 think I had a partnership with Capt. Walker in a horse named 
“Titania” that I did not bring to the attention of the Jockey Club. 
T have sold at least thirty or forty and never had a writing. There 
was no writing between Walker and me. Capt. Walker had a half 
interest in Titania; he paid half the expenses. I did not make that 
that known to the Pockey Club. T knew the rules required it and 
the penalty if I didn’t, and took the chance of the penalty. It is 
to protect my own interest. If Mr. McLean had an interest in “The 
Porter’s” earnings and wasn’t shown, I would have been responsible 
for the forfeits. That is one of the main things in that. That is 
the penalty where you have a partnership interest in a horse. 
Another is a man couldn’t have two horses in a selling race, that is, 
two entries where the horse was to he sold. In other words if you 
own one and I have an interest in him not disclosed and you win, 
I can run second with a horse I had, and half the surplus 
50 if the horse was sold would come to me. That is what those 
rules are up there for. There are any quantity of horses now 
running in different ownerships and not mentioned; the Jockey 
Club knows it. 

Question by Mr. Lambert: “Mr. Ross, I call your attention to 
Rule 86, in the light of what you have just been suggesting, and 
ask you whether or not there is any question in your mind hut that 
what Rule 86 requires that in the case of a partnership the name 
and address of every person having any interest in a horse, and the 
relative proportions of such interest, and the terms of any sale, with 
contingencies that anv letters or that anv arrangement must be 
signed bv all the parties, or by their authorized agents, and bo lodged 
at the office of the Jockey Club, etc., does or does not that rule, in 
vour opinion, require that a paper of the character referred to in 
there must he signed hv the parties and lodged with the Clerk of the 
Jockey Club?” A. “Yes, sir: 1 signed it and gave it to him. He 
should have signed it and filed it with them.” 
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I did not attempt to get any paper from Mr. McLean with refer¬ 
ence to the terms of this arrangement that I could file with the 
Jockey Club. The paper 1 refer to was never signed by Mr. McLean. 
The Jockey Club gets out what they call a Racing Calendar, hut it 
does not show all details about a horse and the ownership, and the 
interest in the horse. It abbreviates that. It shows the interest as 
one-half, one-third or what not. It doesn’t go into details as to the 
interest in the winnings or earnings; that is not published. I have 
talked about this case with Mr. Garth I should sav four or five times; 
once down to his father’s house fox hunting last fall, I sold him 
horses and had him train some for me, and I would buy them and 
turn them over to him. The next time I talked about the case with 
him was I should sav about the 10th or 12 of last month at the 
races at Havre de Grace, no, later than that; I think it was near the 
end of the month, in the year 1922. I don’t think I talked with 
him again about the case except to notify him in case I wanted 
him as a witness. I spoke to him at Pimlico last week that this case 
would come up. The price of horses of this character had greatly 
increased since 1918 up until I sold “The Porter’s” brother last 
August. I think there is an increase today in the price of horses. 
They are higher today than they ever were. 

On Redirect Examination the witness testified in substance as 
follows: 

Mr. Wright: “Your Honor, may I ask the defendant if he has the 
paper which Mr. Ross has testified about?” 

Mr. Lambert. “Our position is that no such paper ever existed.” 

51 “Mr. Ross, will you now state as nearlv as you can recall, 

the contents of the writing that you gave to Mr. McLean?” A. 
“Yes, sir. “Received of E. B. McLean $15,000 for the bay colt, 
‘The Porter’ by Sweep, out of Ballet Girl; and in addition thereto 
1 am to have one-third of his gross earnings.’ ” I think that I put 
I was to be at no expense for his training and keep; I think after¬ 
wards I may not have put that in.” 

Q. That you are not sure as to the latter part? A. As to that, 
no sir. 

Q. How muuch is it that you are not sure of? A. That I would 
be to no expense for his keep or training. 

Q. Of that you are not sure? A. No. sir. 

Q. But the “gross earnings’’ were in there? A. I am sure of that. 
I do not think I put the other in, on second thought; I was going 
to. but I did not. 

Q. Was your name signed to the paper? A. Yes, sir. 

In 1917 and 1918 “The Porter” was running in the very best 
company of horses; he beat Mr. McLean’s best horses. (I never had 
any idea that I was under any obligation to file any paper under 
Rule 86 of the Jockey Club.) I had nothing to file. I had given 
it to Mr. McLean. He was the only man that had it. At the time 
of the sale and shortly after I understood Rule 86 to require nothing 
of the seller. 
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Q. By Mr. Wright: “You were asked on Cross Examination if 
you had done anything with respect to complying with the rules of 
the Jockey Club and you said that you told the Secretary; what did 
you tell the Secretary?” 

The Court: “I will sustain that objection.” 

Mr. Wright: “We reserve an exception, may it please Your 
Honor.” 

(Out of hearing of the Jury.) 

Mr Wright: “If the witness is permitted to answer the question he 
would say, “ ‘I told the Secretary that I sold the horse for $15,000 • 
and one-third of his gross earnings.’ ” 

The witness continues: “Mr. McLean asked me not to make the 
price of the horse public generally; he said I could tell Mr. Burke 
and Capt. Walker. Mr. Burke trained mv horses.” 

Recross-examination: 

I kept no copy of the receipt I gave to Mr. McLean. 

52 Redirect examination : 

I wrote that receipt in the Club House at Pimlico where races 
were going on at the time; it was right between the races. 

Recross-examination: 

The races have an intermission of about twenty-five minutes or 
half an hour. The Clubhouse at Pimlico is a pretty nice one. There 
are no facilities for writing. I reme?nber distinctly I was a long time 
getting a fountain pen. I think I tore a sheet off the entry sheet of 
the next day’s races to write the receipt on; I remember it was a 
small piece of white paper. 

Louis Garth, a witness called on behalf of the plaintiff, being 
first duly sworn, testified in substance as follows: 

Q. By Mr. Wright: My name is Louis Winston Garth, I live at 
Charlottesville, Virginia, my business is farming and training nice 
horses on my farm in Virginia. I have been in the habit of attend¬ 
ing Jockey Club meetings in this part of the world for some years 
past and know both Mr. Ross and Mr. McLean. I have known Mr. 
Ross for about fifteen years, maybe longer, and Mr. McLean about 
seven or eight years. I was trainer for Mr. McLean in the years 
1916 and 1917 T think, and knew a horse named “The Porter” that 
Mr. Ross owned in the spring of 1918. At that time Mr. McLean 
asked me to go to Mr. Ross and see what price he wanted for the 
horse: I went to him and asked Mr. Ross what he would take for 
him, he told me he wanted $20,000. 1 carried that word back to 

Mr. McLean and told him that Ross said he would take $20,000 for 
him; this was the same day during the first part of the races early 
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in the afternoon at the Pimlico track. Later on in that afternoon 
I had a further talk with Mr. McLean about the horse about between 
the fourth and fifth race or between the fifth and sixth; he told me 
that he had bought the horse for $15,600 and a contingency; he 
told me the contingency. I have no positive recollection of what the 
contingency was. I can not say what it was. I have a definite recol¬ 
lection of what the contingency was. I am not positive about it. Mv 
recollection is that Mr. McLean told me that he gave $15,000 and 
I think a third of the horse’s winnings. 1 am not sure with respect 
to the one-third of the winnings. I am sure that he told me that 
there was something outside the $15,000. T am positive. 

The Court: What part of your recollection of the statement that 
Mr. McLean made at the time as to the terms of the purchase is 
involved in doubt? 

The Witness: Tie said he “bought the horse for $15,000 and a 
contingency.” 

The Court: “Is that involved in doubt?” A. “Not in doubt at 
all.” 

The Court: “It is the remaining portion of your answer that is 
involved in doubt.” 

The Witness: “That is right.” 

A. “He certainlv told me some terms, but what it was I mav 
have forgotten: I have forgotten to be positive; I could not tell you.” 

Q. Then , as I understand you are positive that he told you 
53 some terms?” A. “Yes, I am positive of that.” 

Q. “Your uncertainty is only in amount?” A. “I could 
not say what it was; I may have forgotten; I could not say, could not 
remember.” 

Cross-examination: 

The first time Mr. Ross talked to me alnjut this suit was at Havre 
de (Trace a couple of weeks ago. He next spoke to me at the Pimlico 
meeting a few days ago, told me the trial would be up and asked me 
if I would be here and whether he could call me. I came hen* 
voluntarily without a subpoena. Mr. Ross has visited my father s 
place, or my place, I have had horses for him on shares, have raced 
one horse with him on shares, have none with him now. Mr. McLean 
discharged me and I have not been in his employ since. I know 
Robert I. Miller, saw him at Havre de Grace about April 20th last 
and had a conversation with him. I did not tell him that all 1 
knew about the case was that I knew that Mr. McLean had paid 
$15,000 for “The Porter.” I did not tell him that there might have 
been some agreement but that I could not remember any, and, there¬ 
fore, I was not going to testify to any agreement. I saw him again 
at Pimlico at the races. It may have been the first, second or third 
of May. I have seen him most every day at the races. I just told 
him that it was $15,000 and a contingency; I told him that and l 

told him over at Havre de Grace that I did not want to testifv in the 

*/ 

case because both of them were my friends. Those are the words I 
told him. 
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Redirect examination: 

Mr. Ross visited at my father’s farm last fall and we went hunting 
on several occasions. I talked with Mr. Ross generally on that 
hunt. 

Philip M. Walker, a witness called on behalf of the plaintiff, testi¬ 
fied in substance as follows: 

Direct examination by Mr. Wright : 

I reside in Boyce, Virginia, am a farmer and breeder of thorough¬ 
bred horses, served twenty-three years in the United States Regular 
Army, was retired for disability with the title of Captain. I know 
Mr. Ross and Mr. McLean and attend the Joekev Club Meetings in 
these parts of the world. 1 raised the horse “The Porter” and knew 
him in the spring of 1918 having sold him to Mr. Ross acting for a 
prior owner. I heard from Mr. Ross at the time he bought him at 
the time McLean bought the horse that McLean had bought him 
from Mr. Ross. T learned that in the Clubhouse at the Pimlico 
Race Track; Mr. McLean was there that day, and 1 had a talk with 
him the following day or two, the day after, I don’t remember which, 
in the Clubhouse at Pimlico. Mr. McLean said, “Phil, what 
54 do you think of the horse I’ve bought?” I said, “I think 
you have bought the cheapest horse that has been sold in 
years.” Mr. McLean said, “You’re crazy.” Mr. McLean ejaculated, 
“You’re crazy; that was a hell of a price for the horse with the third 
that I have got to give up.” 

Q. “What?” A. “With the third that I have got to give up,” 
or words to that effect. 

Q. “What else transpired in the conversation?” A. “Well,” he 
srid, “And you think he is a good horse?” And I said, “Yes, he's 
the best three-year-old in America today.” 

On cross-examination the witness testified in substance as follows: 

1 have known Mr. Ross for twelve years, we have been interested 
in horses together for five or six years. 1 don’t remember having a 
horse on any partnership basis in racing, but we have had a stallion 
and some brood mares together for some time. I do not think I 
was ever interested with Mr. Ross in the Titania. We have horses 
together now. We own this stallion Trap Rock together, and I sup¬ 
pose a dozen or so brood mares and an equal number of yearlings. 
1 was not present at any of the dealings when McLean bought “The 
Porter.” T am not sure, but T think it was the next day after Mr. 
McLean bought the horse that McLean told me it was a hell of a 
price for it, and 1 told him the high opinion I had of the horse. I 
cannot say for certain whether anybody else was present when that 
interview took place; I am under the impression that Louis Garth 
might have been there. I am under the impression that Louis 
Garth might have been there when I had the talk with Mr. McLean 
at Pimlico in 1918. Mr. Ross first talked to me about this case prob- 
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ably a year ago. We are together a great deal, he may have talked 
with me about it almost any time. 

Mr. Wright: “May it please Your Honor, we offer in evidence 
the body of the stipulation, the original of which is before the Court, 
and desire at this time to read columns 1, 2 and 3; and may I say, 
explanatory to the Jury, Your Honor, in showing them this stipula¬ 
tion that here is a column which is entitled “Place” being the place 
where the horse ran; the next column is entitled “Date,” which gives 
the date on which the races were run, and column 3 shows what the 
horse won in that particular race. 

A copy of which stipulation is hereto attached marked “Exhibit 
A” and made part hereof the same as if specifically incorporated 
herein. 

Mr. Wright: “May it please Your Honor, we concede that 14% 
should come off of certain items because Mr. McLean had to lose 
14% in changing second-hand money into United States money. 
Thev are the items of— 

«r 

July 14th. $1,500 Windsor. 

August 11th. 1,000 Fort Erie. 

July 12th. 500 Windsor. 

July 18th. 900 

Mr. Wright: “May it please Your Honor, before we proceed fur¬ 
ther T would like to offer at this time, or present it later, whatever 
Your Honor may deem most appropriate, the computation made by 
an experienced witness of the interest on these various items. 
55 It is a matter of such detail, and it requires such an amount 
of figuring, that 1 take it to be one of those things upon which 
evidence may be offered for the convenience of the jurv to save them 
from figuring. 1 would like to call that witness now. 

Mr. Lambert: “I suggest that you let me have that and have Mr. 
Fraser go over it and if it is all right there is no objection to taking 
it without testimony.” 

Mr. Wright: “I would be very glad to do so; 1 think that is a 
good suggestion.” 

The Court: “It is understood that the computation is offered sub¬ 
ject to verification.” 

And thereupon the plaintiff rested. 

Whereupon the defendant recalled Samuel Ross for further cross- 
examination and he testified in substance as follows: 

The races as conducted at Laurel and at Pimlico are conducted on 
what is called the Mutuel System, the purse is given by the Jockey 
Club. Pui ses are not made up out of the earnings and winnings 
that are made in connection with the mutuel system, they are made 
up before the races occur. The money that is produced from per¬ 
centages charged on the betting might go in on future purses. It 
may be that the purse that is run at that meeting is made up in part, 
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if not in whole, of the money that had come from percentages at a 
previous meeting. The percentages are taken out for the purpose of 
supporting the whole track. The money which comes out of those 
bets goes to support the whole proposition. The purses would be 
paid regardless of whether the mutuels are running or not. What 
actually comes out of the mutuels goes to support the races, the 
meetings; some goes to the State. Mutuels are places where they sell 
tickets of different denominations, $2.00, $5.00, $50.00 or $100. On 
a race, a man goes up and bets on a horse that he selects; he gets a 
ticket on that horse’s number and ho pays whatever he wants to bet 
on that, and then if he wins, before his winnings are paid, a certain 
percentage is taken out for the Jockey Club and the balance is di¬ 
vided up amongst the winning tickets. If occasion should arise that 
a sum of money, say a sum amounting to $1,815.51, using that 
amount as an illustration, is left over from the selling races of the 
fall meeting at Pimlico, that would be added to the purses of the 
spring meeting. I think the same system as to betting is in use and 
progress in Windsor, Canada.” 

50 And thereupon the case of the plaintiff was announced 

closed and the counsel for the defendant, before the intro¬ 
duction of testimony on behalf of the defendant, made an opening 
statement to the jury in which, among other things, he stated: 

“On this particular occasion in the ordinary course of moving 
around the track Mr. McLean and Mr. Ross got into conversation 
about the question of whether he would sell the “Porter” and what 
he would sell him for; that something in excess of $15,000 was 
talked about; that Mr. McLean turned to Mr. Ross and said “Now, 
what will you take in actual real money, not talking about fancy 
prices or any exaggerated values, but” what he would take for him * 
in real cash; and that Mr. Ross submitted then his figures of what 
be would take with no question in the mind of anybody about hang¬ 
ing an interest or a string to a proposition for eternity, or for the 
life time of the horse; but that Mr. Ross said that he would take in 
real money $15,000 which he will show you was a rather excessive 
price for that horse, at that time a horse which nobody, 1 say, knew 
much about. 

We will show you that thereupon Mr. McLean, in the presence 
of one or more witnesses, had a check drawn for $15,000—just what 
they had agreed upon—that right there was a party within a foot or 
two of them when it happened; that when this check was drawn it 
was made out by Mr. McLean and drawn there right before three or 
four people that were standing there; that Mr. McLean said to Mr. 
Ross: “How about a receipt?” 

Oh, said Ross, “your check is plenty of receipt for you.” 

57 Thereupon Mr. McLean said: “Well, I will put what it is 

for on it;” and he then and there took the check and in his 
own handwriting in pen and ink put on it that it was for “The 
Porter.” We will hand you and show you the identical check itself 
in the handwriting of the maker, the handwriting of Mr. McLean 
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making- it a receipt as suggested by Mr. Rcks. Nothing else was 
thought of. The witnesses there saw that matter. 

We will show you that McLean did subsequently take the check 
up, having the indorsement on the back of the check, I believe it will 
show, of Mr. Ross. 

We will show you that on the face of that very original check, 
all apparently in the handwriting of Mr. Samuel Ross, appears in 
ink and indorsement: “Paid, Samuel Ross;” and that on the front 
of it, in Mr. McLean's handwriting appears after the word “For” 
the words “The Porter.” That thereupon Mr. McLean went into the 
possession of the horse, unknown as it was entirely; we will show you 
that neither that dav or the next Mr. McLean never said anything 
about any strings being tied to this horse at all to Mr. Garth. Mr. 
Garth had worked for Mr. McLean and they had had occasion to sepa¬ 
rate under conditions which will be disclosed later for your considera- 
tion; that Mr. McLean thought then and thought for sometime after¬ 


wards that it was a big price for the horse, possibly in his feeling in 
regard to it the $15,000 under all the conditions with the horse little, 
or not known was a “hell of a price” but that he never said, and 1 
think we will substantiate it by subsequent testimony of 
58 people that were there, he never said any such thing to Mr. 

Garth, or Mr. Walker about having any strings, a third or 
anything like that tied to it; we will show you that only recently 


over here at the Havre de Grace track Mr. Garth bad a conversation 


with Mr. Miller directly in the face of the testimony, I submit, that 
he has undertaken to give relative to any possible recollection of any 
strings tied to this deal as to anything having been said to him, 
because there is not anv testimonv in the case that anvbodv, so far 
as the witnesses have testified to date, ever had the conversation of 
the action between Mr. Ross and Mr. McLean of the time that they 
made this deal, passed the check, and Mr. McLean asked for a receipt 
and did not get it; but we will show you that McLean having come 
into the ownership of the horse raced him at more races at different 
times whether they had been a vear. or six months or two vears 

• / • ' C 

afterwards, with no attention called to Mr. McLean about anv claimed 
interest: that he went ahead, proceeded with the ownership of the 
horse, finally was confronted with this claim, the circumstances and 
facts being developed from the evidence as I have indicated, con¬ 
cluded to consummate the transaction in 1917 or 1918 when he 
passed this check and paid the check; that there was no receipt fur¬ 
ther to Mr. Ross in anv wav shape or form by Mr. McLean. 

We will show you further, as to the improbability suggested of 
any single human being under the circumstances making any such 
contract as this, that Mr. McLean had had sufficient experience to 
know at that time, as had Mr. Ross, that any possible reason- 
59 able net earnings of a horse would not be much more, if any, 
than one third of the gross earnings that would be the prop¬ 
erty of the owner of the horse; and I think we will pretty fairly show 
you that if it is assumed that any such thing as this could have been 
entered into by sane people it is against all reason; that it would 
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amount to a man making a deal to take care of a horse and practieally 
get nothing out of what he made, but turning it over to the other 
man which, I submit, we will eome very close to showing you before 
you have heard all the evidence. 

We will show you that when you get through with taking out of 
the gross earnings—and they both knew this, that there is but very 
little left; that ordinarily the trainer gets ten per cent of the purse; 
jockeys get so much; that your donations consist of so much; that 
your horses’ upkeep and transportation and training, use, and what 
not to equip them for races costs so much a day per horse and that 
when you win substantial or material purses they eome down to about 
one-third before you get anything; and that the inherent prob-* 
abilities and possibilities of the ease is no man under which con¬ 
ditions would point unerringly to but one conclusion: That there 
could not have been such a ethereal arrangement in reference to any 
deal because if there was, certainlv a man like Mr. Ross would not 
appear here without a scratch of a pen to attempt to substantiate him 
in the case, as we will show you, of the cheek bearing his signature 
“paid” on the front of it. 

(>0 And thereupon the defendant, to maintain the issues on 

his part to be maintained, called as a witness John S. Schorr, 
and be testified in substance as follows: 

Direct examination: 

By Mr. Lambert: 

I have handled horses since 1894 continuously, I have known 
Mr. Ross for about three or four years and have been employed 
bv Mr. McLean for a little over four years as trainer and handler 
of his horses. I know Mr. Garth; he trained for Mr. McLean 
(il prior to the time 1 took charge. T was training for Mr. 

Mclean in 1918 when he bought “The Porter” from Mr. 
Ross. I know Capt. Walker. I was at the track the day Mr. 
McLean made his deal with Mr. Ross to buy “The Porter” and was 
also there the succeeding days. Mv recollection is 1 heard Mr. Mc¬ 
Lean tell Capt. Walker he bought the horse; he said that he thought 
that he gave a good price for him; my recollection is I overheard a con¬ 
versation. the only thing I can say is that they were talking about 
it and Mr. McLean said he thought he gave a good price for the 
horse. That is all I know. Nothing was said relative to any strings 
being tied to the purchase of “The Porter,” 1 did not hear Mr. McLean 
say anything about that it was a hell of a price for the horse with 
the third that T have to give up, or anything of that kind. 1 never 
heard Mr. McLean say anything about any contingency. 

On cross-examination the witness testified in substance as follows: 

I think the conversation between Capt. Walker and Mr. McLean 
was on the day he bought “The Porter”, I did not hear any con¬ 
versation between them the next dav after the sale or the dav after 

*/ 
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that. I had gone over to the stable and as I came back Capt. Walker 
and Mr. McLean were talking together. They were talking as T came 
up to them before I could hear what was being said. 

Robert I. Miller, a witness called by the defendant, testified in 
substance as follows: 

J am a member of the bar of the District of Columbia, have owned 
horses for the last twenty years, do not belong to the Jockey Club. 
1 am familiar with the customs, rules and regulations of the Jockey 
Club running at Pimlico, Laurel and New York and Canada. I 
have raced in Canada. New York and Maryland; 1 have also raced 
at Havre de Grace, which is in Maryland. 1 have known Louis 
Garth since he was a boy. On or about April 20th, 1922 I spoke to 
Louis Garth at Havre de Grace in front of the Clubhouse and asked 
him if he was going to testify in this case. He told me he had re¬ 
ceived several letters from Mr. Ross in reference to testifying and 
that he didn't remember anything about the case except that Mr. 
McLean had paid $15,000 for “The Porter” that he wasn’t going to 
testify to anything else, because he did not remember. Now that is 
about the exact thing that Louis told me up there. I told him that 
was all right, that was fair enough, and I left him; and I saw him 
again—after that at Pimlico. It was the first day at Pimlico, the 
first of May, and Mr. Garth came over to where I was standing in 
front of the Clubhouse and told me he had spoken to Mr. Ross, I 
think it was Sunday, and that he was going to testify in reference to 
a contingency, but he didn’t remember what it was. He said he re¬ 
membered it was $15,000 and that he was going to testify in reference 
to—he remembered then about some contingency, and that 
02 was about all he said. But at Havre de Grace he told me 
as I said—he said he didn’t remember about anything and 
that he was not coming down to testify to something that he didn't 
remember, and I said that was all right. He did not tell me that 
the arrangement was $15,000 and a contingency; he told me exactly 
what I told you a few minutes ago, that all he remembered was it was 
$15,000, and he didn't remember anything else, therefore he wasn't 
going to testify to any contingency. That is what he told me at 
Havre de Grace. Then at Pimlico he told me he was going to come 
down here to testify that there was $15,000 and something but didn’t 
know what the something was. He told me after he had talked to 
me at Havre de Grace that he had talked to Mr. Ross and he was 
going to testify. They have mutuel machines at Pimlico and I have 
bet at Pimlico. It is done in this way: You go to the booth, let us 
say, assume you go to the $50.00 booth and ask for three tickets. 
You give $150 and get the tickets, and if you are fortunate in the 
race you go in behind and get your money. They pay according to 
the prices. 

During the course of the examination of a witness on behalf of 
defendant, and, upon objection interposed by counsel for plaintiff to 
an interrogatory propounded concerning the percentage of the purse 
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paid when a horse wins a race, the following was stated by counsel 
for plaintiff as a part of his argument made to the Court in support of 
the objection and which objection tlie court sustained. 

“Of course, if one man insists that the terms were gross earnings, 
and if the other one says, ‘No. the terms were net earnings, then 
your Honor would say to the jury: ‘Gentlemen, you will have to 
find out what the fact of the matter is, whether it is gross earnings 
that they agreed upon, or whether it was net earnings that they 
agreed upon; and if you find that it was gross earnings, then gross 
earnings exclude expenses, as a matter of law.’ You would say that 
to them, and you would further say, “But if you find that it was 
net earnings, then the Court must say to you that as matter of law 
net earnings means the gross earnings less the expenses.’ 

Now the defense is an utter denial, which is a plea of the general 
issue, may it please your Honor, that they made no such contract, 
and the statements of my learned adversary in opening to the 
jury is that it was $1,500 clean and nothing about earnings whatso¬ 
ever. 

Now, then, isn’t it certain, may it please Your Honor, and will 
not you, when you come to charge the jury, under the law, have 
to sav to the jury: ‘Gentlemen, if you find that this contract is what 
Mr. Ross, the plaintiff, claims, then, as a matter of law, gross earnings 
do not include expenses, and you cannot allow any expenses: if you 
find that the contract is as Mr. McLean claims, then it did not have 
any earnings or winnings, or any such thing in any part of the 
contract, and you will bring in a verdict for the defendant/ 

Now, is there any escape from that conclusion? The point of 
it is that it is one thing or the other in this case; the contract is 
either word for word as the plaintiff testifies to, or there was not 
any contract on that subject at all * * *” 

To which the Court replied: 

63 “I do not think you need pursue the matter any further, 

because I am bound on the contract thus far testified to bv Mr. 
Ross, his claim being that he was entitled to one-third of the gross 
earnings, which is the price that is sued upon. If he makes it out, 
that is the end; if he does not make it out, he losses.” 

To which counsel for plaintiff stated : 

“Exactly.” 

The Court, addressing Mr. Lambert: “Your contention is it is 
$15,000 flat and no earnings whatever?” 

To which Mr. Lambert assented. 

A. J. Cummings, being called as a witness on behalf of the de¬ 
fendant, testified in substance as follows: 

Direct examination: 

I know Mr. Ross and Mr. McLean; have for about twenty years. 
I was at the Pimlico track in the spring meeting of 1918, saw Mr, 
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McLean and Mr. Ross there. I was in {lie Clubhouse in the afternoon 
1 think between the second and third or the third and fourth races 
waiting for Mr. McLean, or was with him, as was my custom at that 
period, and I remember of a check being drawn at a little table— 
T saw this check being drawn. 1 knew that it was a question of 
the purchase of the race horse “The Porter” and when it appeared 
to have been consummated. 1 went immediately with Mr. McLean 
just through the door of the buffet, and he told me right there— 
Mr. Ross was there as I remember it. We were all in the front room. 
It was after, as 1 said, the consummation of this deal that I was 
going on to relate. We moved out after this and Mr. McLean turned 
to me and said in the presence of Mr. Ross that he had bought “The 
Porter.” Then we moved through together. lie said lie had bought 
“The Porter.” 1 observed McLean and Ross when they started to 
talk together. 1 should say they were standing six feet away from 
me when they were talking together just prior to this check. It 
is a very small room. T did not pay particular attention to what 
they were saying. I could hear most things that were going on, but 
1 didn’t hear everything that was said. I noticed the check being 
drawn at the table, some writing, and handed to Mr. McLean, and 
I think that he signed it there. I think it was transferred. There 
was nothing written bv Mr. Ross of any kind at that time. I did 
not see Mr. Ross write a thing. T did not see the eheek close up. 
My impression was Louis Garth drew that check, T think Mr. McLean 
signed it. This has been four vears ago and 1 feel confident that 
I saw Mr. McLean hand Mr. Ross the check. Mr. McLean and 
I retired to this buffet and it was there he told me of the deal. 


04 I can recall nothing I heard about the conversation except 
something was said as to the price of the horse; a difference or 
some discussion: I think there was a difference of probably $20,000 
to $15,000 which was paid for the horse, T understood, and I think 
there was some statement as to real cash, a cash offer being made. 


“Will vou take this in cash 


for him?” 


T think 1 remember a state¬ 


ment like that, or “in real money” I think the statement was. Follow- 
ing that, the check was drawn. There was nothing said within my 
hearing as to any condition or interest or thing or contingency tied 
to it. 


On cross-examination the witness testified in substance as follows: 


I think McLean and I went in to the Clubhouse together, I do not 
think Mr. Ross went in with us hut he may have. McLean and I 

V 

had come from right in front of the Clubhouse from the grounds, I 
think. I did not hear anv conversation between Mr. Ross and Mr. 
McLean out on the grounds before we went in the Clubhouse and 
heard no nart of anv such conversation. T think that Mr. McLean 

i 

asked Garth to make out the check and that it was one of Garth’s 
checks that he pulled out of his check book or out of his pocket; 
I feel that is true, I think T can remember that; I don’t recall whether 
Mr. Ross was in there at that particular time or not; up to the time 
of drawing the check I had not heard any conversation between Mr. 
Ross and Mr. McLean. I heard some conversation before the check 


SAMUEL ROSS VS. EDWARD B. MC LEAN. 


45 


was drawn. They were discussing this matter in the Clubhouse be¬ 
fore this check was drawn. I testified that Mr. McLean came from 
off the grounds and went into this little room and that I heard no 
conversation between Mr. Ross and Mr. McLean on the lawn. I re¬ 
member that Mr. McLean and I left the lawn together and started 
into the Clubhouse. We did not go right in without stopping to 
have a talk with Mr. Ross; we were there four or five minutes, prob¬ 
ably longer. This talk occurred in the Club room before and at 
the time of the drawing of the check. I did not sav that before the 
check was drawn Mr. Ross was not in the room where Garth drew 
the check. Mr. Ross was in the room; I think Mr. Garth was also 
in there. After the check was drawn I saw Mr. McLean hand it 
to Mr. Ross. "When Mr. McLean handed Mr. Ross the check I think 
Mr. Ross was standing beside a long lounge that is in the center of 
the room. 

Whereupon Robert I. Miller was recalled by the defendant and 
testified in substance as follows: 

I know the practice and rules in connection with the buying and 
selling of race horses where the vendor retains an interest therein; 
the practice in respect of filing evidence of transfer with the Jockey 
Club in sales with contingencies is that if Mr. Ross would sell 
05 me a horse to pay $5,000 down and $5,000 out of the winnings 
it would be made out, “I, Mr. Robert I. Miller agree to pay 
to Mr. Samuel Ross $5,000 cash and $5,000 out of the winnings of 
the said horse” whoever it may lx?, signed by Mr. Ross. We sign 
in triplicate pone copy Mr. Ross keeps, one I keep, and the third is 
filed with the New Jockey Club so that when the horse wins Mr. 
Ross has a claim with the New York Jockey Club to get the money 
that the horse wins. The practice is that the seller of the horse 
files with the New York Jockey Club one copy, gives the buyer one 
copy, if the seller retains any interest in the horse. I have had 
practical experience in that myself. By the words ‘any interest in 
the horse,’ I mean if T would sell Mr. Ross a horse for so much down 
and so much out of the winnings I would have an interest; that is 
to say, if I would sell the horse for $5,000 cash and $5,000 out of 
the winnings I would have an interest of $5,000 until the horse won 
it, and as the horse wins it I would collect it from the New York 
Jockey Club; that has been the custom ever since I first bought a 
horse "twenty-odd years ago. 

Whereupon Edward B. McLean, the defendant, testified in his 
own behalf in substance as follows: 

Direct-examination: 

1 have known Mr. Ross between ten and twelve years; I frequently 
visited the Pimlico races in 1918, had some horses there, so did Mr. 
Ross. About the 17th of May 1918 I had a conference with Mr. 
Ross in relation to the purchase of “The Porter” which he at that 
time owned. The conversation was in the grounds of the Clubhouse 
on the lawn and inside the Clubhouse. I entered negotiations with 
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him to see whether he wanted to sell “The Porter” or not and for 
how much. I bought the horse for $15,000. There was no con¬ 
tingency or any string tied to the purchase; I gave him a check for 
it dated June the 5th, 1918. This is the check (producing check) 
I delivered this check to Mr. Ross on that occasion; I printed the 
words “For The Porter" before I gave the check to Mr. Ross. 

Bv Mr. Lambert: 

Question. “Why was that put on there?” Answer. “When \ 
gave Mr. Ross the check, just before I gave it to him, I said, “How 
about a receipt for this horse, because 1 am going to Kentucky to¬ 
morrow or next day, and 1 may have to show some sort of receipt?” 
He said, “The chock is a receipt.” T said, “Is there any objection 
if 1 put on, ‘For The Porter’?” And he said. “No.” 

Q. “Then what subsequently took place; did you pay that 
cheek?” A. “I paid it in cash, I think about a week afterwards.” 

Q. “Is that Mr. Ross’ endorsement on that check?” A. “I saw 
him write it on: yes, sir; at his office.” 

66 Q. “In his office where?” A. “An New York Avenue, 1 

think it is. where he has his offiee, on the second floor-” 

Q. “Here in Washington?” A. “On G Street in Washington, at 
Barber & Ross’s, the second floor of the building.” 

1 think Louis Garth wrote that check; Mr. Ross. Mr. Cummins, 
and there were probably twenty to twenty-five people in the room : 
it was right next to tlie bar room. The cheek belonged to Mr. 
Garth. Whereupon the said check was offered in evidence, a'copy 
thereof is hereto attached marked “Exhibit B" and made part hereof 
the same as if specifically incorporated herein. 

The Witness, continuing: There was nothing else written at that 
time when this check was given or just before or just after it; Mr. 
Ross did not write or sign anything, and Mr. Ross never gave me 
any other paper any paper; not that I recall, Mr. Lambert, nothing 
to do with this. Mr. Ross never asked me after that why I did not 
file some paper he denominated as a receipt in reference to this horse, 
and I did not reply to him. “All right, I will.” I had no paper to 
file or talk about; there was no such conversation. He never said 
to me that if I did not file it that any man running in the race 
might take the purse away from me if the horse won; Mr. Ross did 
not approach me and suggest anything about filing a paper or sup¬ 
posed receipt in connection with “The Porter” at Saratoga in 1918; 
nor suggest if I didn’t they could claim the purse on me and I did 
not reply, ‘I haven’t it here.’ He never gave me any receipt, never 
mentioned about giving it to me, T never saw anything written. T 

have no recollection of anv such conversation as that at Laurel in 

« 

1918 or 1919, Mr. Ross said to me, “You ought to file that paper; 
they are liable to claim this money away from you if you don’t 
file it" or of my saying, “I know it.” Such a thing did not occur; 
I never made any such remark as “How long did this agreement 
run?” Nor did he ever reply, “It runs right along,” nor did I say, 
“I thought it was for a year.” Such a conversation never occurred. 
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I don’t remember whether I had any talk with Louis Garth in the 
afternoon that I made the purchase of this horse from Mr. Ross in 
which the subject of the purchase of the horse was referred to. I 
did not tell Mr. Garth that I had bought the horse for $15,000 and 
a contingency. I had conversations with Capt. Walker nearly every 
day about the time I purchased the horse, I may have told him that 
that was a hell of a price for the horse, hut I never said anything 
about ‘the third.’ I never gave up the third. I never said to Capt. 
Walker in words or in substance anything referring to any idea 
of a contingency, or a third, or any proportion that I had to give 
up in connection with the purchase of thee horse. 

67 On cross-examination the witness testified: 

I was in Kentucky when “The Porter” ran his first race 
after I owned him on May 28th; that race was on at Douglas Park 
at Louisville; I got $15,000 in cash with which I took up the check; 
got it from my bank; I think from the Munsey Trust Company or 
the American Security <fc Trust Company, 1 could not tell exactly 
which, but my recollection is one or the other of those two banks. 
I drew the money out of the hank on my own check, I think it was 
about the 30th of May the latter part of May or the first of June 
after I came hack from Kentucky; I am quite sure of that. I went 
to Kentucky in the course of two or three days after I bought the 
horse and on the day I bought him I expected to go to Kentucky the 
next day, and did go within that week after I bought the horse. 
I went to Cincinnati to he exact, Latonia is just across the river 
from Cincinnati, Louisville is about one hundred and twenty miles 
down the river. When I purchased the horse I recognized the neces¬ 
sity of having some receipt for him to show in Kentucky in case the 
question came up. I had that point in mind on the day of the sale 
as I have told you, I mean about the receipt; just for that much 
money; I tried to get a receipt so that 1 could have something to 
show in Kentucky or any place else. I think I opened the conver¬ 
sation on the lawn; I had seen Mr. Ross on the lawn I suppose five 
times. I asked him how much he wanted for “The Porter,” I think 
he said $20,000, I am not positive, I know it was over $15,000, sub¬ 
stantially over. I told him it was too much money, that is all the 
conversation I can remember on the lawn. According to my recol¬ 
lection I did not go into the Clubhouse with Mr. Cummins, I think 
Mr. Cummins followed me in. I think we were talking about the 
horse, I think Ross went in, I think Ross left us, I think he went 
on. I am not sure that he went in ahead of me, I could not tell 
you whether he separated from me on the lawn and went somewhere 
else, my recollection is not very clear. It didn’t strike me as very 
important whether he followed me or not. I think my recollection 
is perfectly clear as to what happened between me and Mr. Ross. 

Q. “Then why can’t you think of what you said to him after he 
told you $20,000?” A. “I said I could not afford to go that much; 
I didn’t think the horse was worth it to me.” 
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Q. “What did he say? A. ‘‘lie said lie would let me know in a 
few minutes/’ 

Q. “What happened after that; what was he to let you know?” 
A. “Whether he would take any less for the horse or not, sir.” 

Q. “Then what happened after that?” A. “The next 
08 thing was that we closed the deal in the Clubhouse.” 

Q. “What happened in the Clubhouse?” “A. “1 told him 
that I would give him $15,000 for the horse, and my recollection is 
Mr. Ross said, ‘All right. 7 Mr. Ross said ‘All right.’ Louis Garth was 
going by and 1 asked him to make out a check, or have a check 
made out for $15,000.” 

Q. “How did you come to ask Louis Garth to do it ?” A. “1 have 
often asked him to do that, Judge. 77 

Q. “You were on quite friendly terms, with Louis Garth then 
weren't you?” A. “Yes, sir; we have always been on friendly 
terms.” 

My recollection is that 1 probably did send Louis Garth to ask 
for the price of the horse and he went and brought back the price. 
I really don't remember whether Louis brought the price of $20,000 
back or whether 1 asked Phil Walker. One or the other brought 
me back the price; then I took up the deal with Mr. Ross my¬ 
self. The price brought back was simply $20,000 and it was either 
Capt. Walker or Mr. Garth. When I met Ross out on the lawn I 
knew his asking price was $20,000. After I asked Garth either 
to make out a check or to have one made out, 1 think he went to 
either one desk or the other in that room; he was standing in this 
hall room, he was either coming in or going out of the bar, when 
I asked Garth to make out the check or to have it made out. Ross 
was in the same room that I was in when I spoke to Garth, near 
enough to hear what I said. You have to go through this room to 
go to the bar. Garth made out the check or had it made out, 1 
could not tell which. 1 don’t remember; I turned my back and 
l>egan talking to Mr. Ross. The first I saw of the check was when 
Louis Garth handed it to me in that room, 1 was standing up. 1 
took it over and after talking with Mr. Ross, wrote on it “For The 
Porter” and gave it to Mr. Ross. 1 took it to this little desk near 
the window to the corner of the room, 1 think T did not sit down. 
Garth was standing up when he handed me the check, he was walk¬ 
ing through the room. 1 think he gave it to me and went on; I 
think I had to go into the bar and get a pen, but I am not sure. 
At the time I asked Garth to make out the check, T told him what 
the terms of the sale were: 1 told him 1 bought the horse for the 
check, $15,000. 


On recross-examination the witness testified: 

Just as I was giving Ross the check 1 said, “How about the re¬ 
ceipt?” He said, “The check is the receipt.” I said, “Do you mind 
is I wrote in, ‘For The Porter?’ 77 He said, “No.” Now, whether 
this was before I actually signed it or a second after I signed 
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00 I could not tell. When I gave him the check 1 had signed 
it. The horse “The Porter’’ won a purse in Louisvill on the 
28th of May and I was in Kentucky when the horse won ll it purse 
on the 28th of May. 

George B. Fraser, called as a witness on behalf of the defendant, 
being duly sworn, testified in direct in substance as follows: 


Questions by Mr. Lambert: 

Q. Mr. Fraser, I will ask you whether you prepared this summary 
called here a stipulation? A. In conjunction with Judge Wright. 

Q. In conjunction with Judge Wright. I will ask you whether 
or not in reaching the amounts of those purses there was deducted 
by the Jockey Club anything and if so what? 

Mr. Wright: I object; I object to the question. It is perfectly 
apparent this stipulation is so definite that it does not need any ex¬ 
planation as to what it means; the stipulation settles the business; 
it is signed. 

The Witness: I am Mr. McLean’s secretary and prepared the 
stipulation which has been offered in evidence in conjunction with 
Judge Wright. 

Mr. Wright: Just a moment; let me ask him a few questions. 

The Witness: T have been Mr. McLean’s secretary since May 
1919; I received Ihe statements from the Jockey Club, their official 
statements at the close of every meet, every racing meet they give a 
statement showing the races run and so forth. I have those official 
statements. Usually it is not a bill, it is a check coming his way. 
They have been coming finally to me. All r know about it is what 
I got out of those statements. 

The Court: In the interest of economy <>f time it seems to me 
you gentlemen must know what the fact is, whether those deduc¬ 
tions were made by the jockey club or whether they were made by 
Mr. McLean out of the purse after h? got it, or from any other 
source. 

-: What is the fact: might 1 ask that? 

The Court: I have already indicated to Judge Wright my posi¬ 
tion. What is the source? He could have paid it out of money be¬ 
longing to him, or he could have paid this by deduction from the 
purses. Can you tell what deductions were made by the Jockey 
Club? 

Mr. Wright: As 1 say, take the entrance fee, it is put up in ad¬ 
vance, isn’t it, Mr. Ross? Any stakes. 

Mr. Ross: Any stakes you send in advance, you send your check 
with stakes for entrance. 

Mr. Wright: Now, the jockey fee is an arrangement made under 
contract between the owner of the horse and the jockey, as I say, 
which under some circumstances- 

The Court: Is that paid by the club out of the purse: how is that 
fee paid? 

7—4196a 
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Mr. Wright: I am informed by Mr. Ross that the jockey club 
carries an account with each owner and that they charge up the 
jockey fee in his account the same as any other charge. 

The Court: Well, is it deducted from the purse in the individual 
race? 

Mr. Wright: 1 do not think it is; it is an item on his account. 

Mr. Ross: The jockey has to be paid whether the horse wins or 
loses. Of course it is not deducted from the purse; it is charged 
against the members account. 

70 Mr. Lambert: No, it is deducted from the puree at the end 

of the meet. 

The Court: How about the Red Cross item; is that charged against 
his account or deducted? 

Mr. Wright: That is a personal arrangement that in some in¬ 
stances was made with the owners of the horses. 

Mr. Ross: Sometimes the man that employs the jockey pro¬ 
vides— 

Mr. Wright: We are discussing the Red Cross now. 

Mr. Ross: That was voluntary; the owners and the jockeys all 
agreed to give up the money. 

Mr. Wright: The point of the whole situation from our view is, 
mav it please your Honor, that we thought your Honor indicated 
to us yesterdav. that under what Mr. Ross savs was this contract the 
term “gross earnings"' is a definite figure and it means what this 
horse wins or earns in the races or in anv other way. These items 
are all expenses that are paid out of the purse after the earnings 
are made; then they are paid, but they are not paid out of them 
because each item is an item which necessarily depends on an in¬ 
dividual contract between the owner of the horse and either the 
jockey club or some one else. 

The Court: Now, what is the question? 

Mr. Lambert: The question is. the witness having said he knows, 
the question now is what items are deducted by the jockey club? 

Mr. Wright: We object on the ground that he does not know 
about it. 

Mr. Lambert: On the individual purse. 

The Court: If he knows I will allow him to answer and overrule 
your objection. 

Mr. Lambert: I have no further testimony except the statement 
which Mr. Fraser has gone after. 

The Court: Judge Wright, can we not go on with your rebuttal 
subject to the verification of those accounts? That is the only thing 
in question, Mr. Lambert says that is all of his case except the prov¬ 
ing of this items. 

Mr. Wright: Yes, your Honor. That is to say there is nothing 
more except for Mr. Fraser to come back? 

The Court: That is all, to produce these statements to show just 
how’ those deductions were made. 

And thereupon the defendant rested. 
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71 Samuel Ross, called by the plaintiff on his own behalf, in 
rebuttal, testified as follows: 

Direct examination: 

Mr. McLean paid me the $15,000 in cash on the 27th of May. 1 
tell the date because I took the $15,000 in $1,000 bills down to the 
bank myself and have the deposit book with me which I handed 
in to the teller. I am positive that it was the 27th of May that the 
money was paid. There is no question about it at all. I was not in 
the room in the Clubhouse in Pimlico when the check was drawn 
defendant’s exhibit No. 1. Mr. Cy Cummings was not present or in 
hearing at any time during the conversation between me and Mr. 
McLean, neither was Mr. Schorr, Mr. McLean’s trainer present. No 
part of the conversation at which the terms of the sale were agreed 
on were held in the Clubhouse. The check was not given me in the 
Clubhouse, it was given me on the lawn. Mr. McLean handed me the 
check on the lawn, Mr. Cummings was not there; no one else was 
there within our conversation. I could not say that the words, ‘The 
Porter’ were not on the check when it was in my possession, my im¬ 
pression is they were not; that is my best recollection. Mr. McLean 
did not say to me in the Clubhouse, “How about a receipt for the 
horse?” and I did not say to him, “Oh, the check will be a receipt.” 
Nothing similar to that passed between us; I did not talk to him in 
the Clubhouse. He did not sav in the Clubhouse or anvwhere else, 
“Have you any objections if I write the words ‘The Porter’ in the 
check?” There is no such custom with respect to the sale of a horse 
on a contingency that the owner or anybody else makes out three 
copies of a paper, keeping one himself, giving the other party one, 
and filing one with the jockey club; there is no such rule. 

Philip M. Walker, recalled by the plaintiff, testified in substance 
as follows: 

Direct examination: 

1 have never heard of any such custom in the jockey club in the 
case of the sale of a horse with contingency that three papers are maels 
out, one signed by the seller, the other by the buyer or one kept by the 
seller, one by the buyer and the third filed with the jockey club, 
Mr. McLean never sent me to Mr. Ross to get a price on “The Porter.” 

Samuel Ross, plaintiff, being again recalled in his own behalf, 
testified: 

I was not in the Clubhouse at Pimlico on the day of the sale 

72 until after Mr. McLean had given me the check, not until 
after I had received the check when 1 told him T would write 

him out a receipt. 
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Louis Garth, recalled by the plaintiff, testified in substance as 

follows: 

This check “Defendant’s Exhibit No. 1” is in my hand writing, 
I wrote it in the Clubhouse at Pimlico. Mr. McLean asked me to. 
asked me to write it, and I got the check out of my pocket. When he 
asked me to write it 1 was standing in front of the Clubhouse, I wrote 
it in the Clubhouse. 1 got the pen and ink to write it with from the 
bar in the Clubhouse; 1 wrote the check in the Lounging Loom 
which is the first room as you go in. There is just a round table in 
that room to my recollection. There must have been twenty or 
twenty-five people standing around in there when I wrote the check; 
Mr. Loss was not in there when 1 wrote the check; I wrote it sitting 
by the table, Mr. McLean was standing just away from the table. 
After 1 made it out I told him 1 had made it out and left it on the 
table, lie stood up and signed it. Those words, ‘The Porter’ are 
not in my handwriting. lie did not put those words in the check 
right at the time he signed it; after he signed the check I don’t know 
what he did with it. lie started outdoors and had the check with 
him when he left me; at that time he had not put those words ‘The 
Dorter' in the check. In the conversation with Mr. Miller at Havre 
de (ira.ee to which he has testified, Mr. Miller asked me if I was going 
to testify. I told him all I knew about the case was that Mr. Median 
bought the horse for $15,000 and a contingency and that I did not 
want to testify because I was a friend of both parties. Miller walked 
on off and said “All right.” 

In the conversation at Pimlico to which he testified 1 went up to 
him and told him I was going to testify to what 1 knew for Mr. I Joss. 
1 don’t think there was anything further said in that conversation. 
I never in any conversation with Mr. Miller said that all 1 knew 
alxmt it was that McLean had bought the horse for $15,000; 1 never 
left out the ‘contingency’ when I was talking to him. 


Cross-examination: 

Mr. McLean asked me to make out that check himself; I made 
out there at the table and he signed it standing up and he picked it 
up off the table himself after he signed it; I went and carried the 
pen and ink back to the bar. 1 did not remain where Mr. McLean 
was. he started out the other way and I saw nothing that transpired 
between Mr. McLean and Mr. Ross. 1 think I have received one 
letter fioni Mr. Ross asking me to testify in regard to the case; I think 
I received it in Havre de Grace; I have it not with me; I think 
7*> I have it at Pimlico at the Bellvcdere Hotel, but I’m not sure. 

On the following Sunday after I had this conversation with 
Mr. Miller at Havre de Grace I think that Mr. Ross called me tip down 
home and asked me where I would be and later around that time 1 
had a conference with him. 

Mr. Wright: “M’av I ask Mr. Lambert, whether you have had an 
opportunity to compute or check up that interest?” 
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Mr. Lambert: “Mr. Fraser had one or two things to say about it; I 
will be ready after recess.” 

The Court: “Have counsel any instructions to submit to the 
Court?” 

Mr. Wright: “I have some, may it please Your Honor.” 

The Court: “I think if you will let me have them I can dispose 
of them during recess.’ 

(Thereupon counsel handed prayers to the Court.) 

Mr. Wright: “As far as we are now advised, Your Honor, we have 
completed the rebuttal.” 

Ceorge B. Fraser, recalled by the defendant, testified in substance 
as follows: 

The Court: “The items of deductions in columns 4 and 5 are con¬ 
siderable in amount comparatively, column 4 being entra-ce- 

Mr. Lambert: “Entra-ce fees.” 

The Court: “Entrance fees was more considerable, ves. I think 
I have already indicated what I thought about the entra-ce fee.” 

Under the stipulation I will allow to be deducted from the amount 
plaintiff recovers, if he is entitled to recover anything, the items set 
forth in column 4, 5, and 8. There is no controversy about 7; that 
is the rate of exchange. 

Column 6 I will disallow; that is Red Cross; so you may prepare 
your figures and your interest computations accordingly. 

Mr. Wright: “We reserve exception to your Honor’s ruling as to 
each item in each column 4, 5 and 8.” 

¥ 

The within and foregoing is all the evidence offered by either party 
upon the trial of said cause and thereupon the plaintiff in writing re¬ 
quested the Court to instruct the jury as follows before the argument: 

1. “If you find from all the evidence that the agreement of sale 
was that Mr. Ross should be paid Fifteen Thousand Dollars (.$15,000) 
in cash and one-third of the horse’s winnings or earnings, then the 
plaintiff is entitled to recover no matter what the rules of the jockey 
club were.” 

Which instruction the Court granted. 

And thereupon the plaintiff in writing requested the Court to in¬ 
struct the jury as follows: 

7. “If the jury finds from the evidence that the defendant received 
a writing from the plaintiff' as testified to by the plaintiff, then the 
jury would be justified on account of the defendant’s denial that any 
writing was received by him, in assuming that the writing 
74 contained just what the plaintiff testified that it contained.” 

Which instruction the Court refused to give to which refusal the 
plaintiff then and there excepted. And thereupon the plaintiff re¬ 
quested in writing the Court to instruct the jury as follows: 
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“If the contract was that Mr. Ross was to have one-third of the 
horse’s winnings or earnings, then as matter of law plaintiff is entitled 
to one-third of the winnings or earnings without any deductions for 
any of the items appearing in Column 4 of the Stipulation entitled 
‘Entrance Fees.’ ” 

Which instruction the Court refused to give to which refusal the 
plaintiff then and there excepted. 

Thereupon the plaintiff requested the Court, in writing, to instruct 
the jury as follows: 

“If the contract was that Mr. Ross was to have one-third of the 
horse’s winnings or earnings, then as matter of law plaintiff is entitled 
to one-third of the winnings or earnings without any deductions for 
any of the items appearing in Column 5 of the Stipulation entitled 
‘Joekev Fee.’ ’’ 

c 

Which instruction the Court refused to give, to which refusal the 
plaintiff then and there excepted. 

Thereupon, the plaintiff, in writing, requested the Court to instruct 
the jury as follows: 

“If the contract was that Mr. Ross was to have one-third of the 
horse’s winnings or earnings, then as matter of law plaintiff is entitled 
to one-third of the winnings or earnings without any deductions for 
any of the items appearing in Column 8 of the Stipulation entitled 
‘Paid Jockey Club.’ ” 

Which instruction the Court refused to give to which refusal the 
plaintiff then and there excepted. 

Thereupon the plaintiff requested the Court in writing to instruct 
the jury as follows: 

“If you find from all of the evidence that the agreement of sale 
was that Mr. Ross should be paid Fifteen Thousand Dollars 
($15,000) in cash and one-third of the horse’s winnings or earnings, 
t hen the plaintiff is entitled to recover no matter what the rules of the 
jockey club were.” 

And which instruction the Court granted and gave in its charge 
to the jury. 

Thereupon the plaintiff requested the Court in writing to instruct 
the jury as follows: 

“If you find in favor of plaintiff, then the plaintiff is entitled as a 
matter of law to recover under the evidence the principal sum of 
$21,427.08, in addition to which you may, in your discretion, allow 
interest. If you allow interest you will so state and the computation 
will then he made by the Clerk.” 

Which instruction the Court gave. 

Thereupon the defendant requested the Court in writing to instruct 
the jury as follows: 
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‘‘The jury are instructed as matter of law that before there can he a 
valid contract enforc-able in law, the minds of the parties to a contract 
must meet, and in this case it is incumbent upon the plaintiff before 
there can be any recovery by him to establish by a preponderance of 
the evidence that the defendant agreed not only to pay the sum of 
$15,000 for the race horse ‘The Porter,’ and also agreed as a part of 
the same transaction and as an additional consideration for the sale 
to him of the said horse, to pay to the plaintiff' one-third of the gross 
earnings of the race horse and should the plaintiff fail to maintain 
this burden of proof, then their verdict should be for the defendant.” 

To which instruction the plaintiff' objected, but the Court over¬ 
ruled his objection and granted the said instruction to the jury to 
which ruling of the Court the plaintiff then and there excepted. 

Thereupon the defendant in writing requested the Court to instruct 
the jury as follows: 

“The jury are instructed as matter of law that the testimony of 
witnesses as to statements alleged to have been made by the defendant 
subsequent to the time when the contract sued upon herein is alleged 
to have been entered into are received in evidence and should be con¬ 
sidered solely as admissions which should be considered by the jury, 
provided they find such admissions were made by defendant, together 
with all of the other evidence in the case in determining whether or 
not in fact the defendant did enter into the contract sued upoq 
herein.” 

Which instruction the Court gave to the jury. 

And thereupon the defendant in writing requested the Court to 
instruct the jury as follows: 

75 “The jury are the sole judges of the credibility of all the 

witnesses, and are entitled to consider whether or not any 
witness has wilfully testified falsely to any fact material to the issues 
in the cause on trial, or to any other fact. If the jury find that any 
witness has sworn to a deliberate falsehood in relation to a matter 
the truth of which he must have known at the time of his testi¬ 
mony and that any such witness has exhibited insensibility to the 
obligations of his oath and the truth, they may find that the motive 
which prompted him to so testify falsely in one part of his testi¬ 
mony led him to support it by falsifying other parts and may find 
it unsafe to find an award on the bases of such testimony.” 

Which instruction the Court gave to the jury. 

Whereupon the cause was argued to the jury by counsel for the 
respective parties. 
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Mr. Lambert: “May it please the Court, gentlemen of the jury: 
I am going to refer to some features of the ease that I think 1 may 
be able to help you on, if you need any help in your consideration 
of the issues. 1 am going to try not to take any more time than I 
have to do what I think might help you. 

This ease, like every other ease, comes into court on what we call, 
as far as law eases are concerned, a declaration, or a statement of 
what plaintiff claims he is entitled to, and in which the law requires 
him to set forth enough material detail to give you, and to give me 
who is to defend the ease, an opportunity to know what we have 
to meet and just what the scope of his claim is. 

Now, that declaration that a man files is usually tiled at a period 
of time when it is reasonable to suppose the facts in a given ease 
are much fresher in his recollection than possibly they may be after 
the lapse of the time which is frequently required before we come 
to have a determination of those issues before a jury. In many 
cases the filing of this action or declaration comes within a reason¬ 
able time, sometimes very close, sometimes a little longer, of the 
period of which the things complained of are claimed to have oc¬ 
curred. On other occasions we find that not only considerable time 
has elapsed between the happenings of the events attempted to be 
narrated in the declaration, but that a considerable time has also 
elapsed between the time those events are narrated and the defendant 
put on notice and the determination of those issues. So that each 
case has to depend largely upon the circumstances or anything 
significant in the way the parties, the plaintiff in particular, have 
acted, squarely on its own foundation. 

Now, in this case even the declaration was not filed very close 
to the time this episode involving the facts claimed by Mr. Ross 
took place. We find that this action was never instituted or the 
defendant called on to defend until December 9th, 1920, over two 
years, and pretty nearly three years, after the occurrences are claimed 
to have taken place, because it is said the happenings took place in 
May, 1918; and nothing was started here until December, 
7G 1920 almost two years, or twenty months. We find when 
the plaintiff comes into court with his declaration in Decem¬ 
ber, 1920, he say as follows: 

“That he was the owner of a horse in May, 1918, known as ‘The 
Porter.’ that he sold and delivered to the defendant, in considera¬ 
tion whereof, amongst other things, the defendant agreed that the 
plaintiff should be entitled to and agreed to pay the plaintiff one- 
third of any and all sums which said horse should win thereafter, 
and further to pay plaintiff the sum of $15,000 in cash.” 

You do not find a word there about an alleged bill of sale, an al¬ 
leged contract supposed to have been written out, or a receipt. You 
do not find it in that phraseology at all, or even anything ap¬ 
proaching it. 
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You do not find that he had any recollection in December, 1920, 
that he made out something in which he was very careful to put the 
word ‘gross.’ 

My friend says that people’s recollections are, of course, faulty 
and that we must not look too hard upon this or that person be¬ 
cause of the fact that he is honestly mistaken, and that we should 
consider that he might be honestly mistaken about this, that or 
the other that occurred some time ago. That is what we are called 
on to meet, and it is reasonable to suppose that his recollection was 
at least as fresh in December, 1920, as it was when he was on the 
stand yesterday and day before. 

You have heard a great deal about what he was positive that he 
put in, by so and so and damn so and so, and gross and all details. 
The only thing he was in the least bit doubtful about was the idea 
that was in his mind that he should not be responsible for the 
keeping of the horse, etc.—as to whether that was put in. 

In the declaration not a word with respect to a receipt or con¬ 
tract. 

Gentlemen, in weighing testimony, while my friend may say 
these papers were drawn by lawyers, of course lawyers are agents 
of the litigants, and are supposed to recite what the man says in 
lvis case. You can not hide behind mistakes of lawyers when it 
comes to a matter where you are asking a jury of your peers to 
take money out of somebody’s pocket that ought not to be taken. 
So there we find that at the threshhold of this case. * * * 

Gentlemen, I ask any of you to take that check and look at it. 
It seens to me that fixes this case beyond any possible shadow of 
doubt. Tell me whether or not by any possible conception you can 
work out any theory on which a conclusion can be reached that the 
words ‘The Porter’ were written by any other pen or any other ink 
than the peculiar pen and ink with which the check was written. 

Then look at the endorsement on the back. Can it be pos- 
77 sible anyone can suggest that was written at exactly the same 
time the other portion of the check was written? It is a 
very different kind of ink than that with which the back of it was 
endorsed. 

Oh, my friend says, there must be something in the way of a slur 
to attach to Mr. McLean, some sub rosa, subterranean method on 
his part that would have induced him to take the money up and 
take up the check. “I couldn’t think of anything much.” That 
was all his insinuation. “I couldn’t think of it,” he says. “Isn't 
that funny?” 

Why, gentlemen, what more natural? Mr. McLean had made 
a check which he could not tell Mr. Ross to go ahead and use and 
put through his bank because that check had been contempora¬ 
neously with the entire writing of it dated June 5th, 1918. It was 
not any good if put in the bank. He had to do one of two things— 
write out another check and send it to him and ask him to send this 
hack, or take another check to him and take this check up. or he 
had to take the money up to him or send it to him, or he had to 
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take that money up himself and get the check. Tt could not go 
through a bank in that shape at that time. Whether it was paid 
on the 27th or the 28th or the 29th of May, it could not have gone 
through the bank; it was not any good. So what more natural 
than that he should take the money and get the check, especially 
a check that had on it the same ink, the same characterization of the 
receipt for the horse? 

Another thing, gentlemen—and little things are significant. 
Have we any suggestion as to whether it was the 27th or 28 or 29th 
of May that he came up and took up that check which has been 
reposing in Mr. Ross’ possession ever since, and as to which I sav 
we have no right to assume there is any question it has the words 
‘The Porter’ on it? It is not controverted by Mr. Ross except in a 
very vacillating way. He won't sav it was not on that, but he does 
not recollect. He had had the check from the 16th or 17th of 
May in his possession, in his pocket, up to the 27th he says; the 
28tii or 29th as Mr. McLean says, or the 30th. 

And Mr. McLean came back after winning that race in Ken¬ 
tucky and he went up and took this check up, which was the natural 
thing to do. Not a word said by Mr. Ross on that occasion when 
the check was redeemed with that on it. Not a word was said be¬ 
tween them about any interest, any contingency, any suggestion of 
his right to any part of the purse he had just won. Take him at 
his own word, not a suggestion. I ask you when trying to test 
the probabilities is it the natural action of any human being? 
Would not there have been something said about it at that time? 

* * * In talking about probabilities, do you suppose that the 

plaintiff was going to make a contract, or that Mr. Ross ex- 
78 pected him to make a contract, when in the dickering be¬ 
tween them there was never anything further than $5,000? 
I guess you will take judicial notice of the fact that a horse dealer 
or horse seller very seldom expects to get what he asks for his horse. 
In the dicker there was only a question of $5,000. Do you suppose 
that any sane individual would expect another for a difference in 
dickering of $5,000 to give an absolute infinitum life interest in a 
possible gross when there might not be as much as that interest 
left when his expenses were paid out of the purse? 

In other words, you are asked to say that the probabilities are 
that the evidence would indicate that a contract would be made in 
which the man would work his horse for the other party and maybe 
give the other party more than he actuallv got in return when the 
whole thing was checked up. Is that in the range of probabilities, 
either for the vendor or the vendee? 

Mr. Cummings told you in detail just exactly what Mr. Garth did 
there. Mr. Schorr said he was around and Garth talked to McLean 
and Walker talked to McLean and nothing was said about the affair, 
and Mr. Cummings detailed to us almost exactly the words of Mr. 
Garth when he came there and told what had taken place. 

There can not be any doubt Mr. Garth told Mr. Miller, I submit, 
that he did not know anything about this case but $15,000, and 
did not even tell him that Garth had drawn the check. 
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How did Miller know about this letter that Ross had sent over 
to him for his interview with Ross if Garth had not imparted it 
to him? And Garth said that was true. And does not the pre¬ 
ponderance of evidence go entirely the other way; and if we had a 
case where the rule of law was that the defendant had to show by 
a preponderance of evidence that a thing did not occur by prob¬ 
abilities and otherwise considered in the evidence, as the plaintiff 
claimed it occurred, would not the burden even then be carried bv 
the defendant in the case, if only conclusions that are reasonable 
are drawn from the plaintiff’s testimony? 

So I submit, gentlemen, when you follow this up you find Ross 
doing nothing, sitting down through 1918 and 1919 quietly, ac¬ 
cording to what he says, and no recognition of anything of this 
kind filed with the Jockey Club. 

Why, talk about probabilities! Do you think he would have 
taken any chance of having the horse disqualified for purses with¬ 
out taking any step to prevent the horse losing them? Do you sup¬ 
pose for one minute he would have sat down from 1918 to 1920, 
and up to today as far as we have any evidence of it, when those 
purses might all be taken away and he lose his gross third he is 
talking about, and take no step to file a paper with the Jockey 
79 Club, or record of any kind to show, as he had a right to do 
and as Miller says it was his duty to do—file a paper with 
the Jockey Club to protect his rights? And would come in here 
and ask you on such visionary testimony in a suit filed in 1921 and 
tried in 1922, to take out of Mr. Median's pocket twenty-odd thou¬ 
sand dollars, when the only difference was $5,000? Is it reasonable 
to expect it? 

Thereafter the Court of its own motion charged the jury as fol¬ 
lows • 

Charge of the Court. 

IIOEHLTNG, J.: 

“Gentlemen of the jury: This is a suit by the plaintiff, Samuel 
Ross, to recover from the defendant, Edward B. McLean, a sum of 
money and interest growing out of the sale by plaintiff to the de¬ 
fendant of a race horse named ‘The Porter,’ and the issue between 
the parties concerns the exact terms of that sale. 

The plaintiff contends that the purchase price of the horse agreed 
on between himself and the defendant was the sum of $15,000 
cash and one-third of the earnings or winnings of the horse on 
races subsequently run. 

The defendant, on the other hand, contends and insists that the 
purchase price of the horse was exactly and only $15,000 cash, with¬ 
out any additional consideration of any kind whatever, and that he 
had paid the agreed sum of $15,000. 

Therefore, vou will see that the is«ue of fact lies within a verv 
narrow compass. Both parties agree that the cash part of the trans¬ 
action is $15,000 and that it was paid, thus leaving the only matter 
of dispute to be whether the defendant agreed to pay plaintiff, as a 
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part consideration for the horse, an additional sum or sums briefly 
described as one-third of the earnings or winnings of the horse. 

Your duty, therefore, is to determine from all of the evidence in 
the case just what this contract of sale and purchase was. There¬ 
fore, at the outset I advise you that if vou believe from all of the 
evidence in the ease that the contract between the parties was in 
fact as contended and claimed bv the plaintiff, then lie is entitled 
to recover, whereas, on the other hand, if you shall find from all of 
the evidence in the ease that the contract in fact was as claimed by 
the defendant, then your verdict should he for the defendant. 

In connection with vour deliberations concerning the determina- 
tion of the issue of fact 1 instruct you that the burden of proof is 
upon the plaintiff to establish his right to recover by what is called a 
fair preponderance of the evidence, by which is meant that the 
evidence in support of the plaintiffs contention and claim herein 
must preponderate or outweigh the evidence opposed thereto. 

If from your consideration of the case you shall he of opinion 
that the evidence on behalf of the plaintiff and the evidence 
80 on behalf of the defendant are in an exact state of poise, 
then the plaintiff would not have sustained the burden of 
proof .and your verdict would have to be for the defendant. 

Coming now to consider the case more in detail, the first and, of 
course, the important question for your consideration and determi¬ 
nation. is, as I have already suggested, what really was the contract 
entered into between the plaintiff and the defendant? That pre¬ 
sents an issue of fact that is involved in a sharp as well as direct 
conflict of evidence, and that conflict is here unaided bv anv normal 
written contract signed by the parties. Had there been such formal 
written contract setting forth the exact terms naturally this dispute 
could not well have arisen. Instead thereof the situation presented 
is that of an oral or verbal contract between the parties subject, as the 
present controversy well illustrates, to subsequent dispute as to its 
exact terms, and unaided by writings, except to the somewhat limited 
extent which I will later mention. 

The issue of fact is not complicated, and. indeed, is exceedingly 
simplv, save onlv as it is involved in contradiction between tlfe 
parties. 

The plaintiff testifies that he sold the race horse out of which this 
controversy arose upon the definite and specific agreement that he 
was to receive therefor the sum of $15,000 and one-third of the gross 
winnings or earnings of the horse. That is to say, one-third of the 
gross earnings or winnings of the horse from all races thereafter run 
and won by it for all time thereafter, unlimited in duration save only 
by implication as limited by the life of the horse and its winning 
performances, if any. on behalf of the defendant as owner and un¬ 
limited as well as to amount, save only as to the proportion one-third 
to be paid by the defendant to the plaintiff. 

The plaintiff further testifies that at the time of the transaction he 
gave defendant a written receipt embodying substantially the terms 
of the sale as claimed by him. 
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Plaintiff further has introduced testimony to the effect that de¬ 
fendant had stated that lie bought the horse for $15,000 and con¬ 
tingencies, the witness not being entirely positive as to the amount 
or proportion of the contingency, but giving it as his best recollec¬ 
tion that it was one-third of the horse’s winnings; and the testimony 
of another witness to the effect that the defendant had expressed him¬ 
self as having given 'a hell of a price for the horse without the third 
he had to give up.’ 

Opposed to this is the testimony of defendant, who states that the 
negotiations between himself and the plaintiff concerning the pur¬ 
chase of the horse related to the matter of price between #20,000 
and $15,000 which latter was the price finally agreed upon; 
81 that the sale at that price was absolutely final, without con¬ 
tingency or string of any kind. Then he produces the check 
with which he made the payment, and which, on its face, bears writ¬ 
ten evidence that it was given for ‘The Porter’ and also bears the en¬ 
dorsement and receipt of plaintiff as having been paid. 

Defendant denies that any receipt was given him bv plaintiff then 
or thereafter, stating that plaintiff explained that the check was a 
sufficient receipt. 

Furthermore, defendant introduced testimony tending to chal¬ 
lenge the accounts given on behalf of the plaintiff as to the admis¬ 
sions stated to have been made by defendant to a third party to the 
effect that he had bought the horse for $15,000 and a contingency. 

Further testimonv was introduced on hehalf of defendant con- 

Is 

corning the discussion and consummation of the transaction between 
plaintiff and the defendant, by one who testifies that he heard some 
discussion as to the figures $20,000 and $15,000; that it was stated 
that the $15,000 was to be real money, and that he heard no mention 
of any contingency. This witness further testified that no receipt 
was given by defendant to the plaintiff at that time, but that a check 
was written, signed and delivered. 

Thus you will see there is what T have described as a sharp and 
direct conflict as between the contending parties and the testimony 
offered on behalf of each. 

One matter is involved in the case which you may or may not 
find to be of any particular moment or significance, but which T 
think is proper you should consider as a circumstance in the case, 
and that is that while the transaction occurred on May 10th. or 17th, 
1018, and the hprse within some ten days or two weeks thereafter 
made his first winning, and thereafter continued to make earnings 
by winning races during the remainder of that year and 1910 and 
1020, no demand of any kind, so far as T recall the testimony, was 
made by plaintiff upon defendant for his share of one-third of the 
winning performances of the horse until the filing of this suit, De¬ 
cember 0, 1020, some two years or eighteen months after the trans¬ 
action. As I say, that matter may or may not be significant, but it 
is a circumstance you may take into consideration with all of the 
evidence in the case in your deliberations concerning the conflicting 
versions of the transaction as presented by the evidence in the case. 

You are not bound to be governed by any statement of the evi¬ 
dence made by the Court. If your recollection accords with that of 
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the Court you may accept it, but if il differs from it you will be 
governed by your own recollection and your own memory. 
82 It is your exclusive province, as it is your duty, to deter¬ 

mine the disputed issues of fact presented, as well as to deter¬ 
mine the weight to be accorded to the testimony of witnesses. 

1 " The Court has called your attention to some of the important evi¬ 

dence in the hope this might be of some assistance to you in reach¬ 
ing a just verdict. The Court has not undertaken to do more than 
sketch part of the testimony. There are various details in the tes¬ 
timony bearing upon the issue which the Court has not specifically 
called to your attention. You will consider all such testimony as 
carefully and as well as that to which I have called your attention. 
Bear in mind that you are the exclusive judges of the questions of 
fact and of the crcdibilitv of the witnesses. 

_ %j 

===a “You must also bear in mind that you are not concerned with the 
rulings made by the Court during the course of the trial. Those 
rulings in favor of one side or the other had to do with the matter 
of the orderly conduct of the trial; the limiting of evidence to such 
matters as the Court deemed had a proper and legitimate bearing 
upon the issues of fact being tried. The mere fact that the Court 
admitted or rejected evidence conveys no intimation to you of any 
kind touching the merits of the controversy. 

Now I have granted certain requests for instruction asked on be¬ 
half of the plaintiff, which I will read you. 

Plaintiff’s first prayer is: 

“If you find from all of the evidence that the agreement of sale 
was that Mr. "Ross should be paid Fifteen Thousand Dollars ($15,- 
000) in cash and one-third of the horse’s winnings or earnings, then 
the plaintiff is entitled to recover no matter what the rules of the 
jockey club were.” 

The ninth prayer of the plaintiff is: 

“If you find in favor of plaintiff, then the plaintiff is entitled as 
a matter of law to recover under the evidence the principal sum of 
$21,427.08. in addition to which you may, in your discretion, allow 
interest. If you allow interest you will so state and the computation 
will then be made by the Clerk.” 

On behalf of the defendant I have granted these requests: 

No. 8. “The jurv are instructed as matter of law that before there 

•i 

can be a valid contract enforceable in law, the minds of the parties 
to a contract must meet, and in this case it is incumbent upon the 
plaintiff before there can he any recovery by him to establish bv a 
prenonderanoe of the evidence that the defendant agreed not 
88 nnlv to pay the sum of $15,000 for the race horse ‘The Porter’ 
and also agreed as a part of the same transaction and as an 
additional consideration for the sale to him of the said horse, to pay 
to the plaintiff one-third of the gross earnings of the race horse and 
should the plaintiff fail to maintain this burden of proof, then their 
verdict should be for the defendant.” 
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Prayer No. 4 of the defendant: 

“The jury are instructed as matter of law that the testimony of 
witnesses as to statements alleged to have been made by the defend¬ 
ant subsequent to the time when the contract sued upon herein is 
alleged to have been entered into are received in evidence and should 
be considered solely as admissions which should be considered by 
the jury, provided they find that such admissions were made by 
defendant, together with all of the other evidence in the case in de¬ 
termining whether or not in fact the defendant did enter into the 
contract sued upon herein.” 

I have also granted this prayer, No. 0. 

. “The jury are the sole judges of the credibility of all the witnesses, 
and are entitled to consider whether or not any witness has wilfully 
testified falsely to any fact material to the issues in the cause on 
trial, or to any other fact. If the jury find that any witness has 
• sworn to a deliberate falsehood in relation to a matter the truth of 
which he must have known at the time of his testimony and that 
any such witness has exhibited insensibility to the obligations of 
his oath and the truth, they may find that the motive which 
prompted him to so testify falsely in one part of his testimony lead 
him to support it by falsifying other parts and may find it unsafe 
to find an award on the basis of such testimony.” 

And then the final prayer, which I stated, Mr. Lambert, I would 
substitute for those in respect to false testimony by witnesses: 

The jury are instructed that if they believe that if any witness 
has knowingly and wilfully testified falsely as to any fact or facts 
material to the issues on trial, they have the right to reject all or 
any part of the testimony of such a witness; but in that connection 
you are instructed that this rule of the law does not prevent you from 
giving weight to such part or parts of the testimony of such a witness 
which you may find to be corroborated or supported by other testi¬ 
mony or evidence in the case. 

Gentlemen, you will take the case, consider it carefully, and return 
what you consider to be the right and the jus* verdict in the case. 

Mr. Wright : May it please Your Honor, we except so much of 
Your Honor’s charge as that wherein you said to the jury that 
84 the burden was on the plaintiff to prove his case by a fair 
preponderance of the evidence. We object to the word 
“fair.” It may have been an inadvertence, but your Honor used 
the word, and we except to its use. 

We further except to much of your Honor’s charge as that wherein 
you advised the jury that so far as you could recall no demand of 
any kind was made by the plaintiff of the defendant. I submit that 
that matter ought not to be submitted to the jury, because there is 
no evidence one way or the other upon the point; and if that is to 
be considered by the jury, evidence ought to be heard on it, and I 
now offer to introduce evidence on that point; but as the evidence 
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stands we submit that that statement should not have gone to the 
jury. And those are our two exceptions. Now I ask your Honor 
to charge the jury this: “Under the evidence which has been offered 
you cannot find that the plaintiff made no demand before bringing 
suit.” 

Mr. Lambert : We object to that. 

The Court: Any further request by either side? 

Mr. I^mbert: No. 

The Court: Then I overrule the request. 

Mr. Wright: We renew our exception then to that part of vour 
Honor’s charge on that subject. 

The Court: Yes, T realize that. 


No further instructions were given to the jury by the Court except 
as set forth herein. And thereafter the jurv returned its verdict as 
appears of record in the cause. 

The argument to the jury on behalf of the defendant was inserted 
in this bill of exceptions at the direction of the Court on request of 
the defendant and against the objection of the plaintiff. 

The plaintiff requested the Court to insert in this bill of excep¬ 
tions at this point all and singular the matters and things appearing 
in another bill of Exceptions in this cause entitled: “Second Bill of 
Exceptions,” but which the Court declined to do. And now comes 
the plaintiff and submits to the Court this his first hill of exceptions 
the same being found by the Court to be true and correct, is hereby 
allowed, signed, sealed, filed and made part of the record this 3d day 
of Julv, A. D. 1924. 


A. A. HOEHLING, 

Justice. 


Settled by consent July 3, 1924. 
WRIGHT. 

LAMBERT (SCHWARTZ). 
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85 In the Supreme Court of the District of Columbia. 

Law. No. 64802. 

Samuel Ross, Plaintiff, 
vs. 

Edward B. McLean, Defendant. 

Exhibit A. 

Stipulation. 

It is hereby stipulated and agreed that the said horse “The Porter” 
at the places and on the dates named below, earned the respective 
sums mentioned in “Column 3” below; that the defendant paid the 
sums set down in “Column 4,” “Column 5” and “Column 6” for 
the purposes mentioned in the headings of said columns; that the 

figures set down in “Column 7” show the rate per cent of exchange 
paid by the defendant to convert those, respective earnings of “The 
Porter” into money of the United States. “Column 8” shows per¬ 
centages paid the Jockey Club. The question of whether in de¬ 
termining the “Earnings” of “The Porter” the defendant is entitled 
to deduct the items appearing in “Columns 4, 5, 6 and 8” is to be 
litigated and decided at the trial of this cause. 
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Column 8, 

Column Column 4, Column 5, Column 6, Column 7, % paid 

Column 1, place. Column 2, date. 3,earned. entrance fee. jockey fee. Red Cross. exchange. Jockey Club. 
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88 [Endorsed:] Law No. 64802. In the Supreme Court of tho 
District of Columbia. Samuel Ross, Plaintiff, vs. Edward B. 

McLean, Defendant. First Bill of Exceptions. Daniel Thew 
Wright, Philip Ershler, Washington, D. C. 

89 In the Supreme Court of the District of Columbia. 

Law. No. 64802. 

Samuel Ross, Plaintiff, 

vs. 

Edward B. McLean;, Defendant. 

Plaintiff’s Second Bill of Exceptions. 

Be it remembered that the jury returned its verdict in the above 
entitled cause, on the 10th day of May, A. D. 1922, and be it fur¬ 
ther remembered that on the 12th day of May, A. D. 1922, the plain¬ 
tiff filed in the said cause in writing his motion for a new trial, as 
follows: 

Motion for a New Trial. 

Now comes the plaintiff and moves the Court to set aside the ver¬ 
dict of the jury and for a new trial in the above-entitled cause for the 
following reasons: 

1. The verdict is against the evidence. 

2. The verdict is not sustained by sufficient evidence. 

3. Error of law in the admission of certain evidence objected to by 
the plaintiff. 

4. Error of law in the refusal to give certain special instructions 
requested by the plaintiff. 

5. Error of law in giving certain special instructions requested by 
the defendant and objected to by the plaintiff. 

6. Error of law in giving special instruction No. 3 requested by the 
defendant and objected to by the plaintiff. 

7. Error of law in the general charge of the Court to the Jury ex¬ 
cepted to by the plaintiff at the time. 

8. Error at law in refusing to give the instruction requested by the 
plaintiff at the conclusion of the general charge of the Court to which 
ruling exception was taken at the time. 

9. For other reasons apparent of record. 

DANIEL THEW WRIGHT, 

Attorney for Plaintiff. 

And in support thereof on said May 12th filed in said cause the 
affidavit of Samuel Ross. At the argument of the said Motion for a 
New Trial, plaintiff offered in evidence and read to the Court the said 
affidavit which is in words and figures as follows: 
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90 “District of Columbia, ss: 

Samuel Ross, being first duly sworn, says that he is the plaintiff in 
the above-entitled cause. He further says that the horse racing 
season ends with the first day of December of each year and did in the 
year 1918 and since. That the final official publication of the win¬ 
nings of the horses for the season is not issued until some time during 
the month of December in each year, and is and was during the 
year 1918 and since the only authentic source of positive and ac¬ 
curate information known to affiant as to the result and amounts in¬ 
volved in all the races run by the horse “The Porter” during re¬ 
spective seasons. Affiant further says that on January 6, 1919 he 
deposited in the United Stats mail in the City of Washington, D. C., 
postage prepaid, addressed to the defendant E. B. McLean, a sealed 
letter in which was contained two papers of which the papers of which 
the papers hereto attached and marked respectively “Exhibit A” 
and “Exhibit B” are true and accurate copies. That the paper of 
which Exhibit “- is a copy contained the items of “The Porter’s” 
earnings during the racing season of 1918 after his sale by plaintiff 
to defendant, as nearly as affiant could, on that date January 6, 1919, 
inform himself of the amount of said earnings. Affiant further says 
that on December 8, 1919 he was called on the telephone by one W. 
B. Spurgeon who at the time was known to affiant to be the personal 
representative of the defendant, Edward McLean, and the said Spur¬ 
geon over the telephone stated to affiant in substance amongst other 
things, “Ned is in the humor for signing checks and has mislaid your 
bill.” Whereupon upon the same day, December 8, 1919, affiant 
deposited in in the United States Mail in the City of Washington, 
postage prepaid and addressed to the defendant E. B. McLean at his 
usual address in the City of Washington, D. C., a sealed envelope con¬ 
taining a paper of which Exhibit B hereto attached is a true and 
correct copy. On the next day, December 9, 1919, affiant deposited 
in the United States Mail in Washington, D. C., postage prepaid and 
addressed to the defendant E. B. McLean a sealed envelope containing 
a paper of which Exhibit C hereto attached is a true and correct copy 
the items on which were the earnings of “The Porter” for 1919 so 
far as affiant knew them at that time. 

SAMUEL ROSS. 


Sworn to before me and subscribed in my presence by Samuel Ross 
this 12th dav of May, A. D. 1922. 

MADALEN DINGLEY, 

Notary Public , D. C.” 
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Exhibit A, 


January 6th, 1919. 


91 



E. B. McLean to Samuel Ross, Dr. 


May 

17. 

To Scratch—Porter Pimlico. 

$80.00 



To 

Forfeit—Carter Handicap. 

25.00 



To 

“ Dwyer . 

50.00 




At Queens County: 




a 

Forfeit Kentucky—at Saratoga. 

100.00 



a 

1/3 earnings. 

2,468.33 





$2,723.33 




Exhibit B. 





January 6th, 1919. 

May 

28. 


Louisville. 

$790.00 

June 

14. 


Latonia . 

790.00 

1C 

19. 


u 

680.00 

Aug. 

21. 


Saratoga . 

400.00 

Oct. 

1. 


Laurel . 

200.00 

u 

5. 


u 

2,000.00 

u 

8. 


u 

250.00 

u 

26. 


u 

1,795.00 


$6,905.00 
500.00 


3/ 7,405.00 
$2,468.33 

Exhibit C. 

December 9th, 1919. 

E. M. McLean, Dr. to Samuel Ross. 

1/3 Earnings of “The Porter” for year 


1919 . $6,109.58 


As follows: 

May 30. Church Hill Downs. $900.00 

June 4. Latonia. 700.00 

“ 14. “ 250.00 

Aug. 22. Saratoga. 1,132.92 

Sept. 11. Havre de Grace. 3,650.00 

“ 20 . “ . 100.00 

“ 24. " . 2,257.96 

Q pm Qfi 

Oct. 2. Laurel . 1,400.00 

“ 21. “ 1,437.86 
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Oct. 

Nov. 

25. 

7. 

Laurel . 

Pimlico . 

$6,000.00 
500.00 


3/18,328.74 


$6,109.58” 

The foregoing was all the evidence offered on the hearing of said 
motion for new trial. 

And thereafter the Court overruled the said motion to which 
plaintiff at the time excepted and rendered judgment for the defend¬ 
ant as appears of record. 

And the palintiff, by his counsel, requested the Court to sign, seat, 
enroll; and make of record this his Second Bill of Exceptions; and 
while the Court entertains doubt whether the situation here present 
is one wherein the action of the trial court in overruling a motion for 
a new trial is properly subject to exception, or. one wherein error 
may properly be assigned in respect of such action, (Blitz v. U. S., 
153 U. S. 308, 312; Phillips v. Moore & Hill, Inc., 51 App. D. C. 
349-350, S. C. 279 Fed. 927;) nevertheless, the Court inclines to the 
opinion that, whether so subject to exception and to review, or not so 
subject, are questions more particularly pertaining to the appellate 
court, and, therefore, more proper for its determination; and, accord¬ 
ingly, this the plaintiff’s Second Bill of Exceptions is signed, sealed, 
enrolled and made of record, in duplicate, now for then, this 3d day of 
July, 1924. 

A. A. HOEHLING, [seal.] 

Justice. 

93 [Endorsed:] Law. No. 64802. In the Supreme Court 

of the District of Columbia. Samuel Ross, Plaintiff, vs. Ed¬ 
ward B. McLean, Defendant. Plaintiff’s Second Bill of Exceptions. 
Daniel Thew Wright, Philip Ershler, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4196. Daniel Ross, appellant, vs. Edward B. Mcl^ean. Court of 
Appeals, District of Columbia. Filed Aug. 12, 1924. Henry W. 
Hodges, clerk. 
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IN THE 


fllourt nf Appeals, EHatrirt of dclumbta 

• October Term, 1924. 


No. 4196. 


Samuel Ross, Appellant, 
vs. 

Edward B. McLean, Appellee. 


BRIEF FOR APPELLANT. 


Appellant was plaintiff below; the case is here on 
appeal from a judgment in favor of the appellee, after 
a jury trial. 

STATEMENT OF THE CASE. 

Both parties were fanciers of thoroughbred horses, 
maintained stables and entered horses in races upon 
the various Jockey Club tracks throughout the United 
States and Canada. The Jockey Club was an organiza¬ 
tion which controlled all races and race tracks. 
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At the 1918 meeting at Pimlico, Maryland, while the 
races were on there, the parties reached an agreement 
for the purchase by Mr. McLean from Mr. Ross of a 
race horse named “The Porter.” The negotiations 
and their consummation are related on pages 28 and 
29 of the Record. 

This case arose out of a subsequent dispute as to the 
terms of sale; Mr. Ross claimed that the agreement 
was that he should receive $15,000.00 in cash and one- 
third of the horse’s future earnings; Mr. McLean 
claimed that the price was $15,000.00 flat. 

The bargain was struck on the grounds at Pimlico 
Track, and immediately the parties repaired to the 
nearby Club House where Mr. McLean had a friend of 
his write a post-dated check to the order of Mr. Ross 
for $15,000.00, which Mr. McLean then signed and de¬ 
livered; at the same time Mr. Ross wrote out and 
signed a paper, 

“Received of E. B. McLean $15,000 for the bay 
colt ‘The Porter,’ by Sweep out of Ballet Girl; 
and in addition thereto I am to have one-third of 
his gross earnings,” 

and delivered it to McLean for presentation to the 
Jockv Club to show his acquisition of the horse, as re¬ 
quired by the rules of that organization. Mr. McLean 
denies now that he ever received that or any other 
paper. 

The sale was made on the 17th or 18th day of May, 
and the check post-dated June 5th. On May 27th Mr. 
McLean apeared in Mr. Ross’s office in Washington 
and asking if he might take up the check, gave Mr. 
Ross $15,000.00 in currency and received the check; 
although the body of the check was in the handwriting 
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of Mr. McLean’s friend Schorr, at the trial it bore in 
the lower left hand corner in McLean's handwriting 
the words “for The Porter”; Mr. Ross testified that to 
the best of his recollection these words were not upon 
the check when he delivered it to Mr. McLean. (R. 51.) 
(No evidence of the matter which follows in italics was 
presented to the jury; it was first proven on motion 
for new trial.) 

When the 1918 season closed Ross sent McLean a 
hill for his one-third of the horses earnings, itemizing 
the races which the horse had won. (R. 69.) 

Detailed information as to a horse's earnings is not 
available until the racing season closes, after which 
time the Jockey Club publishes a volume thus giving 
publicity to a horse's earnings on the various tracks 
throughout the season. 

At the end of the 1919 season, when the like informa¬ 
tion was available Mr. Ross again mailed to McLean a 
bill for the 1918 season, as well as one for the season 
of 1919; on December 8, 1919, Mr. Ross was called on 
the telephone by Mr. Spurgeon, Mr. McLean's confi¬ 
dential secretary, who said that McLean had mislaid 
his bill, and asking Ross to duplicate it. Mr. Ross did 
so by the next mail, and afterwards this action was 
brought. 

During the trial, of course no evidence was offered 
by Mr. Ross of his mailing to McLean these 1918 and 
1919 bills for one-third of the horse’s earnings (such 
evidence was deemed incompetent to prove the issues 
made by the pleadings). 

The horse’s earnings were made on various race 
tracks from New Orleans to Canada, and their techni¬ 
cal proof would have been expensive and tedious of 
time; therefore, inasmuch as the Jockey Club at the 
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end of each season published a printed book showing 
the details of the earnings in all races by all horses, 
the parties before the trial entered into a written stipu¬ 
lation (R. 65) to which was attached a schedule show¬ 
ing in separately numbered “columns” the amount of 
“The Porter’s” earnings, as well as the amounts of 
certain outlays which defendant had made, such as 
paving jockeys, entrance fees, contributions to the Red 
Cross and the like. This stipulation provided, The 
question of whether in determining the “earnings” 
of “The Porter,” the defendant is entitled to deduct 
the items appearing in “Columns 4, 5, 6 and 8,” is to 
be litigated and decided at the trial “of this cause.” 

WITNESSES. 

The parties had conferred privately in arriving at 
terms, so that there were no witnesses to the conversa¬ 
tion save themselves. The testimony of the two was 
in direct conflict as to the terms of the sale, Ross 
saying that the price agreed on was $15,000 cash and 
one-third of the horse’s gross earnings; Mr. McLean 
saying that the price was $15,000 flat. The truth of the 
matter in such a circumstance can, of course, be come 
at only by considering whether the “probabilities” or 
the “improbabilities” are such as to convince that 
one or the other story is mistaken. 

Both gentlemen were members of the “Jockey 
Club,” both knew its rules, and both knew that these 
rules required McLean to file with the Jockey Club a 
paper signed by Ross, showing that the horse be¬ 
longed to McLean, before he could race him on a Jockey 
Club track. McLean himself testified (R. 47): 
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“on the day I bought him I expected to go to Ken¬ 
tucky the next day, and did go within that week 
that I bought the horse. * * * When I purchased 
the horse I recognized the necessity of having some 
receipt for him to show in Kentucky in case the 
question came up. I had that point in mind on 
the day of the sale as I have told vou. I mean 
about the receipt; just for that much money. I 
tried to get a receipt so that I could have some¬ 
thing to show in Kentucky or any place else.” 

Mr. Ross testified (R. 34) that at the time of the 
sale he wrote, signed and gave to Mr. McLean a paper 
which contained: 

“Received of E. B. McLean $15,000.00 for the 
bay colt ‘The Porter’ by Sweep, out of Ballet 
Girl; and in addition thereto 1 am to have one-third 

of his gross earnings/’ 

On the same day after the purchase of the horse, 
McLean told his friend Garth (the man who wrote the 
check for him in the club house) that he had bought the 
horse for $15,000, “and a contingency.” Mr. Garth 
testified (R. 36): 

“My recollection is Mr. McLean told me that 
he gave $15,000 and I think a third of the horse’s 
winnings. I am not sure with respect to the one- 
third of the horse’s winnings. I am sure that he 
told me that there was something outside the 
$15,000,1 am positive.” 

Capt. Philip Walker, mutual friend of the parties 
testified (R. 37): 

“Mr. McLean said, ‘Phil, what do you think of 
the horse I’ve bought?’ I said, ‘I think you 
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have bought the cheapest horse that has been sold 
in years.’ Mr. McLean ejaculated:‘You’re crazy; 
that was a hell of a price for the horse, with the 
third that I have got to give up.’ ’’ 

ERRORS. 

Amongst the Assignments of Errors, it is claimed 
that the court erred in the exclusion of evidence offered 
by appellant, erred in refusing special instructions re¬ 
quested by him, erred in allowing as matter of law cer¬ 
tain 4 ‘deductions’’ under the stipulation, erred in its 
general charge to the jury, and erred in an abuse of ju¬ 
dicial discretion in refusing to set aside the verdict 
and grant a new trial. 

The error in the general charge seems so patent, that 
it ought to dispose of the case, and this assignment 
presenting the question will be first discussed; it is: 

ASSIGNMENT NINE (R. 24). 

In its general charge of the court to the jury oc¬ 
curred a most inexplicable and fatal mistake; the court 
went out of its way to require the jury to consider a 
matter concerning which no evidence had been offered 
by either party, a matter which was irrelevant to the 
issue, and the court being in ignorance of the truth 
for want of evidence, put the false and not the 
true state of it to the jury; it was this: As heretofore 
observed, at the close of both the 1918 and 1919 racing 
seasons as soon as the information was available, Mr. 
Ross sent to Mr. McLean detailed bills for one-third 
of the horse’s earnings for the season just closed; no 
evidence whatever was offered upon the point, indeed 
none could have ben offered because it was irrelevant, 
for Ross could not prove that he had a contract with 
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McLean by proving that he himself afterwards sent 
McLean bills for the money. 

Nevertheless, the court charged the jury as follows: 
(R. 61.) 


“Thus you will see there is what I have de¬ 
scribed as a sharp and direct conflict as between 
the contending parties and the testimony offered 
on behalf of each. One matter is involved in the 
case which you may or may not find to be of any 
particular moment or significance, but which I 
think is proper you should consider as a circum¬ 
stance in the case, and that is that while the trans¬ 
action occurred on May 16th or 17th, 1918, and the 
horse within some ten days or two weeks there¬ 
after made his first winning, and thereafter con¬ 
tinued to make earnings by winning races during 
the remainder of that year and 1919 and 1920, no 
demand of any kind, so far as I recall the testi¬ 
mony, was made by plaintiff upon defendant for 
his share of one-third of the winning perform¬ 
ances of the horse until the filing of this suit, De¬ 
cember 9,1920, some two years or eighteen months 
after the transaction. As I sav, that matter may 
or may not be significant, but it is a circumstance 
you may take into consideration with all of the evi¬ 
dence in the case in your deliberations concern¬ 
ing the conflicting versions of the transaction as 
presented by the evidence in the case.” 


As has been heretofore observed, no word of evi¬ 
dence one way or the other had been offered upon the 
point. At the conclusion of the general charge the fol¬ 
lowing occurred (R. 63): 

Mr. Wright: “We further except to much of 
your Honor’s charge as that wherein you advised 
the jury that so far as you could recall no demand 
of any kind was made by the plaintiff of the de- 



fendant. I submit that that matter ought not to 
be submitted to the jury, because there is no evi¬ 
dence one way or the other upon the point; and 
if that is to be considered by the jury, evidence 
ought to be heard on it, and I now offer to intro¬ 
duce evidence on that point, but as the evidence 
stands we submit that that statement should not 
have gone to the jury. And those are our two ex¬ 
ceptions. Now I ask your Honor to charge the 
jury this: ‘Under the evidence which has been 
offered you can not find that the plaintiff made 
no demand before bring suit/ 

Mr. Lambert: “We object to that.” 

The Court: “Any further request by either 
side?” 

Mr. Lambert: “No.” 

The Court: “Then I overrule the request.” 

Mr. Wright: “We renew our exception then to 
that oart of vour Honor’s charge on that sub- 
ject.” 

The Court: “Yes, I realize that.” 

The court having refused the request to hear evi¬ 
dence, the jury after such admonition of the court of 
course found a verdict in favor of the defendant. After 
the verdict Mr. Ross filed a motion for a new trial sup¬ 
ported by his affidavit (R. 68-69), which disclosed the 
truth of the matter, and which established that on 
January 6th, six days after the close of the year 1918, 
two years before bringing suit, and on December 8, 
1919, he had sent to Mr. McLean detailed bills, each 
claiming one-third of the horse’s gross earnings for 
the year past; that on December 8, 1919, he was called 
on the telephone by Mr. McLean’s personal and con¬ 
fidential manager, requesting a duplicate of the 1918 
bill, and who said to Mr. Ross: “Ned is in the humor 
for signing checks and has mislaid your bill.” The 
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correctness of this affidavit was neither controverted 
nor disputed by the defendant for he offered no evi¬ 
dence in contradiction of it upon the hearing of the 
motion for a new trial (R. 71). 

By the charge complained of the court not only di¬ 
rected the attention of the jury to a matter concern¬ 
ing which there was no evidence, hut the court itself 
made a negative finding of fact upon that matter, and 
imposed its own finding of fact upon the jury: 

4 ‘One matter is involved in the case, * * * which 
I think is proper you should consider as a circum¬ 
stance in the case, and that is, that * * * no de¬ 
mand of any kind teas made by plaintiff upon 
defendant for his share of one-third of the winning 
performances of the horse until the filing of this 
suit. * * * Some two years or eighteen months 
after the transaction. * * * it is a circumstance 
you may take into consideration with all of the 
evidence in the case in your deliberations concern¬ 
ing the conflicting versions of the transaction as 
presented by the evidence in the case. ,, 

Moreover, the conclusions which the court hazarded 
without any evidence whatever, w^ere directly against 
the truth of the matter, as w’as developed on motion 
for a new trial. 

What chance had the plaintiff after this statement 
of the court to the jury? One w T ould prefer to use the 
w r ord “misstatement,’’ in the sense that the court’s 
statement of the fact to the jury was wTongly incor¬ 
rect, and quite opposite the truth of the matter. Mr. 
Ross’s affidavit in support of his motion for a new 7 
trial (no part of winch w r as denied or refuted by de¬ 
fendant or anyone else, for it was the only affidavit 
filed upon the motion) states (R. 69): 
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“Samuel Ross, being first duly sworn, says that 

he is the plaintiff in the above-entitled cause. He 

further says that the horse racing season ends 

with the first day of December of each year and 

did in the year 1918 and since. That the final offi- 
«/ 

cial publication of the winnings of the horses for 
the season is not issued until some time during 
the month of December in each year, and is and 
was during the year 1918 and since the only au¬ 
thentic source of positive and accurate information 
known to affiant as to the result and amount in¬ 
volved in all the races run by the horse ‘The 
Porter’ during respective seasons. Affiant further 
says that on January 6, 1919, he deposited in 
the United States mail in the City of Wash¬ 
ington, D. C., postage prepaid, addressed to 
the defendant E. B. McLean, a sealed letter in 
which was contained two papers of which the 
papers hereto attached and marked respectively 
‘Exhibit A’ and ‘Exhibit B,’ are true and accurate 
copies. That the paper of which Exhibit ‘—’is 
a copy, contained the items of ‘The Porter’s’ earn¬ 
ings during the racing season of 1918 after his 
sale by plaintiff to defendant, as nearly as affiant 
could, on that date January 6,1919, inform himself 
of the amount of said earnings. Affiant further says 
that on December 8, 1919, he was called on the 
telephone by one W. B. Spurgeon, who at the 
time was known to affiant to be the personal repre¬ 
sentative of the defendant, Edward McLean, and 
the said Spurgeon over the telephone stated to 
affiant in substance amongst other things, ‘Ned 
is in the humor for signing checks and has mis¬ 
laid your bill.’ Whereupon upon the same day, 
December 8, 1919, affiant deposited in the United 
States mail in the City of Washington, postage 
prepaid and addressed to the defendant, E. B. 
McLean at his usual address in the City of Wash¬ 
ington, D. C., a sealed envelope containing a paper 
of which Exhibit B hereto attached is a true and 
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correct copy. On the next day, December 9, 1919, 
affiant deposited in the United States mail in 
Washington, D. C., postage prepaid and addressed 
to the defendant, E. B. McLean, a sealed envelope 
containing a paper of which Exhibit C hereto at¬ 
tached is a true and correct copy the items on 
which were the earnings of 4 The Porter’ for 1919 
so far as affiant knew them at that time.” 

The Exhibits to the affidavit appear upon page 70, 
44 Exhibit A” and 44 Exhibit B” being detailed state¬ 
ments of the horse’s earnings for the season 1918, and 
4 4 Exhibit C” being a detailed statement of his earn¬ 
ings for the year 1919. It will be observed that 4 4 Ex¬ 
hibit A” and 44 Exhibit B” are dated the 6th day after 
the close of the year it) 18, and “Exhibit C 77 is dated 

December 9, 1919, about 9 days after the close of the 
1919 racing season. 

So that the charge of the trial court presents as it 
were, a triple error; first, in directing the jury to con¬ 
sider a matter concerning which there was no evi¬ 
dence ; secondly, in imposing upon the jury the Court’s 
own finding of fact on that matter, and, thirdly, im¬ 
posing upon the jury to find the fact against the truth 
of the matter; for the truth of the matter was, that the 
court was wrong in its assumption that no demand had 
been made by Mr. Boss. 

The constitutional right of trial by jury becomes 
empty, indeed, if trial courts may hazard guesses con¬ 
cerning matters of fact of which they are quite igno¬ 
rant and unimformed, concerning which no evidence is 
offered, and after guessing wrong impose an absolute 
misconception upon the jury. This is not only requir¬ 
ing a jury to consider a matter not in evidence and not 
receivable in evidence, but worse than that, requiring 
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the jury to accept in their deliberation as true a fact 
which is false; and requiring the jury to decide a case 
not only upon conjecture, but a conjecture which is 
erroneous, false and untrue. 

There can, of course, be no diversion of authorities 
upon the question of the error of the lower court in the 
respect under discussion. 

4 ‘It is clearly error in a Court to charge a jury 
upon a supposed or conjectural state of facts, of 
which no evidence has been offered. The instruc¬ 
tion presupposes that there is some evidence be¬ 
fore the jury which they may think sufficient to es¬ 
tablish the fact hypothetically assumed in the 
opinion of the Court; and if there is no evidence 
which they have a right to consider then the charge 
does not aid them in coming to the correct conclu¬ 
sions, but its tendency is to embarrass and mislead 
them. It may induce them to indulge in conjec¬ 
tures, insead of weighing the testimony.’’ U. S. 
vs. Breicling, 20 Howard 252. 

“It would have in our opinion have been error 
to give instructions applicable to evidence not ad¬ 
mitted.” Mining Co. vs. Fraser, 130 U. S. 622. 

“This instruction in a case where the facts 
warranted might have been properly given. But 
it did not arise out of the facts of this case; was in¬ 
applicable to them; was calculated to confuse and 
mislead the jury on the question of Robbins’ lia- 
bilitv; and must have misled them and should not 
have been given.” Chicago vs. Robbins, 67 U. S. 
429. 

“Instructions to the jury not based upon any 
evidence and having no evidence to support them 
are erroneous.” Keyser vs. Hitz, 133 U. S. 138. 

To the same effect Bird vs. The United States, 187 
U. S. 118. 
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“The scope of an instruction in a particular 
case is to be determined not alone by the plead¬ 
ings, but also by the evidence in support of the 
issues between the parties, and even though an 
issue is raised by the pleadings it is not proper to 
give an instruction thereon although it may be ab¬ 
stractly correct where there is no basis for it in 
the evidence. The principle upon which this rule 

is founded is that onlv such an instruction should 

•- 

be given as is based upon legitimate evidence in 
the case. ,, 14 R. C. L. 786. 

“It is also true, however, that instructions 
should relate to the evidence in the case on trial, 
and that it is harmful error to give an instruction 
based upon assumptions of fact which do not ap¬ 
pear in the evidence .’ 1 Karnes vs. The Common¬ 
wealth, 99 S. E. 562, 4 A. L. R. 1514. 

“It is reversible error for the Judge in his 
charge for the first time so far as appears to sug¬ 
gest the ground of exoneration for breach of con¬ 
tract which was not open under the pleadings, as 
to which the course of the trial does not seem at all 
to have been directed, and to permit the jury to 
surmise in the absence of evidence whether this 
might not be a good way to dispose of the case.” 
Marsh vs. Stewart Holland Co., 2 A. L. R. 682, 
226 Mass. 35. 

Upon this subject the Court in McAndrews vs. Peo¬ 
ple, 71 Colorado, 532, said: 

“That jurors give great weight to every remark 
by a trial judge is common knowledge, and it has 
frequently been commented upon in reported de¬ 
cisions. IVhen, then, this instruction was given, it 
was almost certain to produce in the minds of the 
jurors an impression that the court regarded the 
evidence as showing extreme age and debility on 
the part of the deceased. A juror would naturally 
conclude that he had overlooked some testimony, 
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and would accept the court’s statement as in ac¬ 
cord with the facts.” 

Tn Coors v. Brock, 44 Colo. 80, 96 Pac. 963, the court 
cites with approval the following from Fisk v. Gree¬ 
ley Electric Co., 3 Colo. App. 319, 33 Pac. 70: 

4 4 The instructions should in all cases be based 
upon the evidence, and an instruction, no matter 
how correct the principle which it may announce, 
that impliedly assumes the existence of evidence 
which was not given, is erroneous. It is calculated 
to bewilder and mislead the jury by producing the 
impression that, in the mind of the court, some 
such state of facts as the instruction supposes may 
be inferred from the evidence given, or concealed 
within it. The authorities upon this proposition are 
numerous and uniform.” 

4 4 And, of course, in jury trials erroneous rulings 
are presumptively injurious, especially those em¬ 
bodied in instructions to the jury; and they fur¬ 
nish ground for reversal unless it affirmatively ap¬ 
pears that they were harmless.” 

Fillippon v. Albion Vein Slate Co., 250 U. S. 76. 

The trial court in its opinion upon the motion for a 
new trial (R. 19-21) makes an equally mistaken effort 
to escape its error by the statement (R. 21) 4 4 counsel 
for defendant argued that identical matter to the jury, 
without a word of challenge from counsel for plain¬ 
tiff;” and in support of this the Court quotes in that 
same opinion a portion of the opening statement of 
defendant’s counsel as well as a portion of his argu¬ 
ment to the jury. 

The answer to this statement of the trial court is two¬ 
fold; first, that the learned Court was in as plain a 
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misapprehension that “counsel for defendant had 
argued this identical matter to the jury” as he was 
that Mr. Ross had not sent Mr. McLean bills for the 
horse’s earnings. 

The second answer is, that if counsel for defendant 

t 

did argue to the jury a matter which was not pre¬ 
sented by the evidence that in itself is error which re¬ 
quires a reversal. 

Of these two answers in their order. First: “The 
trial Judge is under a plain misapprehension in stat¬ 
ing that defendant’s counsel argued this identical mat¬ 
ter to the jury.” 

Counsel for defendant in opening his case to the jury 
and before he introduced any evidence, stated (R. 
40): 


“But we will show you that McLean having 
come into the ownership of the horse raced him 
at more races at different times whether they had 
been a year, or six months or two years after¬ 
wards, with no attention called to Mr. McLean 
about any claimed interest.” 

Counsel for defendant had a right to state what he 
intended to prove, and the fact that he offered no evi¬ 
dence tending to prove this statement shows that be¬ 
fore putting Mr. McLean upon the witness stand to 
testify counsel had discovered its inaccuracy; at any 
rate, he offered no evidence upon the point. 

It is somewhat difficult to appreciate or to under¬ 
stand why the trial Judge should undertake to say 
that the quotation which he makes from the defend¬ 
ant’s argument to the jury after the evidence was 
ended, supports the Court’s statement “That this iden¬ 
tical matter was argued to the jury,” unless it be that 
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the learned Court for the moment confused the matter 
of filing a paper ivith the Jockey Club, with the matter 
of sending statements to McLean. The argument of 
defendant’s counsel to the jury dealt only with Mr. 
Ross’ failure to file a paper ivith the Jockey Club, and 
that argument nowhere is susceptible of the interpre¬ 
tation that defendant’s counsel claimed to the jury that 
Ross had not sent bills to McLean; both he and counsel 
for plaintiff knew that the bills had been sent and had 
been received; no one can charge him with having 
made such an argument to the jury, without at the 
same time charging him with deliberately arguing 
what he knew was false. 

No such surmise ever entered the mind of plaintiff’s 
counsel, and no word in the language used by coun¬ 
sel for defendant is susceptible of such an interpreta¬ 
tion. This argument appears upon pages 56-7-8-9 of 
the Record, as well as in the opinion of the trial court 
upon the motion for a new trial (R. 20). The signifi¬ 
cant part of the argument is upon page 58. Counsel 
for defendant said: 

* 

‘‘And Mr. McLean came back after winning that 
race in Kentucky and he went up and took this 
check up, which was the natural thing to do. Not 
a word said by Mr. Ross on that occasion when 
the check was redeemed with that on it. Not a 
word was said between them about any interest, 
any contingency, any suggestion of his right to 
any part of the purse he had just won. I ask you 
when trying to test the probabilities is it the nat¬ 
ural action of any human being? Would not there 
have been something said about it at that time?” 

This was a legitimate argument, because both Ross 
and McLean had testified to what happened on the 
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occasion of taking up the check; but the trial court 
did not limit its statement to the jury to that partic¬ 
ular occasion. The trial court said: “No demand of 
any kind was made by plaintiff upon defendant for 
his share of one-third of the winning performances of 
the horse until the filing of this suit, December 9,1920, 
some two years or eighteen months after the transae- 
action.” There was nothing in the defendant’s argu¬ 
ment which referred directly, indirectly or in any other 
way to whether or not Ross had at the end of that year 
and at the end of the next year actually sent bills to 
McLean for a third of the horse f s earnings. 

The part of the defendant’s argument which the 
Court below quoted w 7 as this: 

“ (R. 59) So I submit, gentlemen, when you fol¬ 
low 7 this up you find Ross doing nothing, sitting 
down through 1918 and 1919 quietly, according to 
what he says, and no recognition of anything of 
this kind filed with the'Jockey Club.” 

Can anyone say that this w r as a denial or w T as a claim 
that Ross had not sent bills to McLean himself in Jan¬ 
uary, 1919, and in December, 1919? 

And further, the argument continued: 

“Why talk about probabilities? Do you think 
he would have taken any chance of having the 
horse disqualified for purses without taking any 
steps to prevent the horse losing them ? Do you 
suppose for one minute he would have sat dow r n 
from 1918 to 1920, and up to today as far as v T e 
have any evidence of it, v 7 hen those purses might 
all be taken away and he lose his gross third he is 
talking about, and take no step to file a paper with 
the Jockey Club, or record of any kind to show, as 
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he had a right to do, and as Miller says it was his 
duty to do—file a paper with the Jockey Club to 
protect his rights?” 

The trial Judge cannot be sustained in his statement 
“ Counsel for the defendant argued this identical mat¬ 
ter to the jury without interruption from counsel for 
plaintiff,” if “this identical matter” is taken to be 
that Ross clid not send bills to McLean for one-third 
of the horse’s earnings. If “this identical matter” is 
taken to be that Ross did not file a bill of sale with the 
Jockey Club , then it was argued by counsel for the de¬ 
fendant without any objection from counsel for plain¬ 
tiff, because there was evidence of it and counsel for 
defendant had the right to argue it. 

In view of the trial court’s very apparent misap¬ 
prehension of the point which was under consideration, 
in view of his patent confusion of an argument about 
not filing a paper with the Jockey Club with the send¬ 
ing of itemized statements to McLean, it seems almost 
superfluous to present the second reason above re¬ 
ferred to; that is to say, that if counsel for defendant 
did argue to the jury that Ross had never sent bills or 
statements to McLean, it was misconduct and an error 
for which the judgment ought to be reversed. 

No discussion will be undertaken at this point for 
the authorities settle it; Pickford vs. Hudson, 32nd 
D. C.: 


“While counsel are allowed in argument to the 
jury wide latitude in drawing deductions from the 
evidence, it is wholly improper for them to dis¬ 
cuss collateral matters tending to discredit a wit¬ 
ness, in such manner as to prejudice the rights 
of one of the parties in the eyes of the jury.” 
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4 ‘There is a chorus of disapprobation from the 
courts unmarred by the least dissonance sonor¬ 
ously condemnatory of every misstatement of evi¬ 
dence, and of all statements of fact not in evidence 
and unwarrantably deduced from evidence made 
by counsel in trials in addressing juries. No ar¬ 
gument to the jury is fair if it misstates the evi¬ 
dence. * * * An advocate abuses his privi¬ 

leges in argument to a jury by stating as facts 
matter pertinent' to the issues not in evidence. 
The law condemns injecting into arguments to 
juries extricate and prejudicial matter which has 
no basis in the evidence. Counsel should never be 
allowed to state as facts in argument to a jury 
anything of which no proof has been made on the 
trial. * * * It should not be tolerated. It is 

very reprehensible for counsel to go outside the 
Record and discuss extraneous matters in his ar¬ 
gument to the jury to extort a verdict. This mis¬ 
conduct has been characterized as ‘prejudicial to 
the interests of that justice which it should be the 
delight of courts to uphold.’ ” L. R. A., 1918 D, 
Page 7. 

In support of the above, some hundreds of cases are 
appended in an annotation of the subject. 

ELEVENTH ASSIGNMENT 

At the conclusion of the general charge of the Court, 
in connection with taking his exceptions to the portion 
of the Court’s charge which directed the jury to con¬ 
sider that Mr. Ross had made no demand on Mr. Mc¬ 
Lean for payment of one-third of the horse’s earnings, 
the plaintiff’s counsel asked to introduce evidence upon 
the point, which the Court declined to hear (R. 63-64), 
thereupon counsel for plaintiff requested the Court 
to instruct the jury as follows: “Under the evidence 
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which has been offered you cannot find that the plain¬ 
tiff made no demand before bringing suit. ,, To this 
objection was made and the Court refused the request 
(R. 64). Was not this prejudicial error? For there 
was no evidence upon the point and the fact that the 
Court had charged the jury to consider it, was rein¬ 
forced and re-emphasized by the Court in refusing to 
instruct the jury that, for want of evidence, it was im¬ 
proper for their consideration. 

TWELFTH ASSIGNMENT 

The foregoing discussion brings forward the next or 
12th Assignment of Error as follows: “The Court 
erred in overruling the plaintiff’s motion for a new 
trial, etc.” While this assignment of error is con¬ 
nected very directly with the subject of the charge of 
the Court already discussed, yet the legal questions in¬ 
volved are quite different. The question under this as¬ 
signment is: Did the Court err in overruling the mo¬ 
tion for a new trial? 

Of course, neither a writ of error nor an appeal lies 
directly to an order overruling a motion for a new 
trial, because it is not a final order; but after final 
judgment has been rendered every ruling of the Court 
in the progress of the cause prior to judgment is the 
subject of scrutiny upon appeal; it happened in the 
progress of the cause toward judgment, and if brought 
into the Record by a bill of exceptions is necessarily 
for scrutiny above. 

It is generally said that the granting or overruling 
of a motion for a new trial is in the “discretion” of 
the trial Judge; but this means “judicial” and not ar¬ 
bitrary discretion; ordinarily an Appellate Court will 
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not review an order overruling a motion for a new 
trial, for the reason that it is but rare that any ques¬ 
tion is made for the first time on such a motion; on 
motion for new trial, are usually presented questions 
already ruled upon, and already saved for review. In 
other words, a motion for a new trial usually calls 
upon the trial Judge to consider and review only rul¬ 
ings which he has already made during the progress of 
the trial and which are already saved. There can no 
“discretion” in a trial court to deprive parties of their 
rights, or by the exercise of which parties litigant can 
be concluded in their rights, and an Appellate Court 
foreclosed from reviewing that discretion in proper in¬ 
stances. If the “Judicial discretion” of the trial court 
seems to have been fairly and reasonably exercised 
that is the end of it and an Appellate Court will not 
disturb it; but, when “judicial discretion” has been 
abused, unfairly exercised, or unreasonably adopted, 
that an Appellate Court will intervene and correct the 
mistake is not only appropriate but necessary to the 
ascertainment of justice. 

This Court has always recognized the distinction, al¬ 
ways recognized that where there is an abuse of judi¬ 
cial discretion in overruling a motion for a new trial 
the error will be corrected on appeal. 

In Paolucci vs. the United States, 30 D. C., on page 
222, the Court of Appeals said: 

“No doubt many cases of the kind might occur 
in which the refusal of the court to give effect to 
charges of misconduct in the trial, when supported 
bv affidavit and uncontradicted, would amount to 
such a manifest abuse of discretion as to subject 
his action to review and require its reversal.” 
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And this observation was made in considering the re¬ 
viewability of an order overruling a motion for a new 
trial. The Court concluded by saying (page 224): 

“Unable to find that there was any abuse of dis¬ 
cretion in denying the motion for a new trial, 
which would justify its reversal, the judgment will 
be affirmed. ,, 

In Maudes vs. Midgett, 49 D. C., the Court on page 
141 said: 

“The settled rule of the Federal Courts is that 
the refusal of a trial court to grant a new trial be¬ 
cause of newly discovered evidence will not be dis¬ 
turbed, except in a case where there has been a 
manifest abuse of discretion/ ’ 

“Writ of error” lies only to a “final order” and of 
course the writ does not lie to review only the ruling of 
a trial court on a motion for a new trial, any more than 
error would lie directly to a ruling excluding evi¬ 
dence during a trial. But “error” lies to a final judg¬ 
ment and in examining a record in review of a final 
judgment, an Appellate Court is to consider and deter¬ 
mine every preliminary and interlocutory question oc¬ 
curring which was properly made at the time. There 
is no “discretion” vested in trial courts which cannot 
be reviewed although a writ of error may not directly 
lie to the specific ruling. 

In the light of many questions which can be made 
only by motion for new trial in the first instance, how 
can anyone seriously contend that the ruling of a trial 
Judge on such questions is final, conclusive, and with¬ 
out revision? 
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“Reviewable” is one thing, and “whether a writ of 
error will lie” is quite another; any ruling of a trial 
court made prior to judgment is “ reviewable, ” but a 
writ of error does not lie to any ruling of the trial 
court save final orders, and an order overruling a mo¬ 
tion for a new trial is not such; but the judgment sub- 
seqeuntly rendered is. Therefore, if a writ of error 
be taken to the final judgment, the ruling of the trial 
court on a motion for a new trial is necessarily brought 
forward for examination. 

The question of misconduct of jurors; the question 
of disqualification of a juror not discovered until after 
the verdict; the question of newly discovered evidence 
not known at the time of the trial; bribery of a juror; 
tampering with jurors after the case has been sub¬ 
mitted ; misconduct of jurors, and many like inquiries 
can only arise on motion for new trial; and the innu¬ 
merable decisions of Appellate Courts on these sub¬ 
jects establish that the ruling of the trial court is re- 
viewable, although a writ of error aimed directly 
against only an order overruling a motion for a new 
trial, does not lie. 

In Spreckles vs. Brown, 212 U. S. 208, was presented 
by motion for a new trial a question of the propriety 
of jurors reading a newapaper account of the trial, 
and of the correctness of the Judge’s ruling in admit¬ 
ting on the hearing of the motion for a new trial, affi¬ 
davits of jurors to support their own verdict. The 
Supreme Court of course reviewed both of these 
questions and wrote their opinions upon it; Holmes, J., 
speaking for the Court said: 

“The final assignments of error are for the re¬ 
fusal to grant a new trial.” 
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The justice considered at great length the grounds 
urged in support of the motion and concluded by say¬ 
ing: 


“This error (that of receiving the affidavits of 
jurors) is immaterial, as the order overruling the 
motion for a new trial was right on other 
grounds.” 

In Hendrix vs. the United States, 219 U. S. 79, was 
presented on motion for a new trial the question 
whether the trial court was correct in excluding on that 
motion, affidavits of jurors, offered for the purpose of 
impeaching the verdict. The Supreme Court consid¬ 
ered the matter and concluded thus: 

“The motion for a new trial as we have said was 
denied. We see no error in the ruling. Mattox vs. 
The U. S., 146-140.” 


In the Mattox case, 146 U. S. 140, the Supreme 
Court said: 

“On motion for a new trial on account of bias 
on the part of one of the jurors, the evidence of 
jurors as to the motives and influences which af¬ 
fected their deliberations is inadmissible either to 
impeach or to support the verdict. But a juryman 
may testify to any facts bearing upon the question 
of the existence of any extraneous influence, al¬ 
though not as to how far that influence operated 
upon his mind.” 

In this Mattox case affidavits of jurymen had been 
offered in support of a motion for a new trial, and 
while the Supreme Court in that very case said: 
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1 ‘ The allowance or refusal of a new trial rests in 
the sound discretion of the court to which the ap¬ 
plication is addressed, and the result cannot be 
made the subject of review by writ of error.” 

yet nevertheless in that very case it reversed the rul¬ 
ing of the trial court for not receiving in evidence cer¬ 
tain affidavits on a motion for a new trial; therefore 
this case establishes both propositions herein con¬ 
tended for, to wit: “Writ of Error to an order over¬ 
ruling a motion for a new trial” is one thing, and 
“reviewing an order made on motion for a new trial” 
when a writ of error has gone out to review a final 
judgment in the case is quite a different thing; and 
the case establishes, secondly, that an order made by 
a trial Judge overruling a motion for a new trial will 
in proper cases be reversed on appeal. 

In Hyde vs. the United States, 225 U. S. 347, the 
Court said (p. 382): 

“The supposed misconduct of the jury was 
made a ground of new trial. Certain supporting 
affidavits were made by counsel upon information. 
Counsel respectively averred that they believed 
the information given them to be true, and that it 
was received partly from one of the jurors and 
partly from a person who had conferences with 
another; and that two of the jurors were re¬ 
quested to make affidavits, but under the advice of 
their counsel they declined unless required by the 
court. The motion for a new trial set forth that 
the verdict was the result of an agreement between 
certain of the jurors who believed all of the de¬ 
fendants should be convicted and certain jurors 
who believed that all of the defendants should be 
acquitted, by which agreement the acquittal of 
Benson was exchanged for the conviction of Hyde, 
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and the conviction of Snyder for Die acquittal of 
Dyman. * * * There is nothing in the record 

to justify the contention.” 

The Court proceeded to discuss the merits of the 
matter and found that there was no error. Here then 
is another case in which the Supreme Court of the 
United States reviewed and determined upon the cor¬ 
rectness of the action of the trial court in overruling 
a motion for a new trial. 

In Abbott vs. Brown, 241 U. S. 608, the entire case 
turned on whether the trial court was correct in grant¬ 
ing a motion for a new trial; the Supreme Court did 
not say that the Court’s order was not reviewable, but 
reviewed it at great length in a very technical discus¬ 
sion. 

In Capps vs. the State, 46 L. R. A. (N. S.) 741, an 
order overruling a motion for a new trial was reversed 
and a new trial ordered where jurors had read news¬ 
paper articles containing statements adverse to the 
defendant; and while the Court ruled that the affi¬ 
davits of jurors were not receivable on motions for a 
new trial to impeach their verdict, nevertheless it also 
ruled that extraneous testimony had been offered on 
the hearing of the motion for a new trial which sus¬ 
tained the defendant’s contention and that the court 
erred in not setting aside the verdict. The note to the 
case states (page 745): 

‘‘The granting or refusing of a new trial in a 
criminal case on account of the reading of news¬ 
paper accounts by the jury, is a matter of dis¬ 
cretion in the trial court, and will only be reversed 
where there is clear abuse of discretion.” 
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In Holt vs. the United States, 218 U. S. 249, the 
Court actually considered a matter not even excepted 
to but made one of the grounds of a motion for a new 
trial; which establishes what has before been sug¬ 
gested ; to wit, that an Appellate Court will notice and 
reverse a judgment for an error appearing in the 
record although not assigned as error; the Supreme 
Court said (page 251): 

/ 

‘ i We are dealing with a motion for a new trial, 
the denial of which cannot be treated as more than 
matter of discretion or as ground for reversal, 
except in very plain circumstances indeed. It 
would be hard to say that this case presented a 
sufficient exception to the general rule.” 

In U. S. vs. Reid, 12 Howard 361, the Circuit Court 
was divided in opinion upon the ruling of the trial 
court in refusing to grant a motion for a new trial; the 
Supreme Court of the United States examined affi¬ 
davits which had been offered in support of the motion, 
and held that even if the facts set out in the affidavits 
were true, no ground for a new trial existed, and certi¬ 
fied back to the Circuit Court that the defendants were 
not entitled to a new trial. 

At Bar the Court hazarded the existence of certain 
facts concerning which there was no evidence, and re¬ 
quired the jury in its deliberations, to take that hazard 
for true, and to so consider in arriving at their ver¬ 
dict ; at the time the Court, although requested (R. 63), 
refused to hear evidence to correct itself, but adhered 
to its erroneous misconception. By no other way 
than affidavit on motion for new trial, was it possible 
for the appellant to bring into the record and before 
the Court the truth of the matter, which was that the 
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Court had guessed wrong; plaintiff had 1 ‘made de¬ 
mands upon defendant for his share of the winning 
performances of the horse,” whereas the Court had, 
without evidence, assumed to instruct the jury that he 
had not; and required the jury to so consider it: 

“It is a circumstance you should take into 
consideration—in your deliberations concerning 
the conflicting versions of the transaction.” 

said the Court. 

Nevertheless, when the truth was made to appear 
on the hearing of the motion, when the bald miscon¬ 
ception of the Court in its statement to the jury stood 
revealed, demonstrating that the Court had misled 
the jury by imposing into their deliberations a false 
premise of fact, yet the Court persisted in adherence 
to this error, declined to correct it, overruled the mo¬ 
tion for a new trial, and undertook to accord judicial 
approval to a verdict so occasioned by rendering judg¬ 
ment upon it. 

This may have been the exercise of “discretion;” it 
was not the exercise of “judicial discretion;” “judi¬ 
cial discretion” is not whatever mere creatures of man 
would; “judicial discretion” is that choice to which 
tribunals are impelled by the fair law, lest by some 
other choice justice may fail, and the rights of liti¬ 
gants be overcome. 

That there was an abuse of “judicial” discretion in 
denying a new trial when it appeared that verdict had 
been influenced by the Court’s assumption of a falsity 
and imposing it upon the jury as a true fact, seems 
now to be clear. 
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ASSIGNMENT THREE 

The Court erred in refusing to instruct the jury as 
follows: “If the jury finds from the evidence that the 
defendant received a writing from the plaintiff as tes¬ 
tified to by the plaintiff, then the jury would be justi¬ 
fied on account of the defendant’s denial that any writ¬ 
ing was received by him, in assuming that the writing 
contained just what the plaintiff testified that it con¬ 
tained.’’ 

Mr. Ross testified (R. 29): “I went into the Club 
House and borrowed a pen and got a scrap of paper 
and wrote down a receipt and gave it to Mr. McLean. 
I did not keep a copy of it. Mr. McLean took that 
paper and I have never seen it since.” (R. 34): “Re¬ 
ceived of E. B. McLean $15,000 for the bay colt, ‘The 
Porter,’ by Sweep, out of Ballet Girl; and in addi¬ 
tion thereto I am to have one-third of his gross earn¬ 
ings.” 

The defendant’s counsel said (R. 34): “Our posi¬ 
tion is that no such paper ever existed.” 

Mr. McLean testified (R. 46): “Mr. Ross did not 
write or sign anything, and Mr. Ross never gave me 
any other paper, any paper; not that I recall, Mr. Lam¬ 
bert, nothing to do with this.” 

In view of the Court’s reiteration to the jury that 
there was “a sharp conflict between the testimony of 
the parties,” in view of the Court’s charge that plain¬ 
tiff could not recover unless the words “gross earn¬ 
ings” were in the agreement which the parties made, 
the question is now presented whether if the jury found 
from the evidence that some paper was signed by Ross 
and given to McLean, and if the jury were doubtful 
about its contents, if they further found from the evi- 
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deuce that McLean had received some such paper from 
Ross and although lie knew he had received a paper, 
testified to the contrary, is it not permissible for a 
juryman to reason that McLean denied the existence 
of the paper because he remembered its contents and 
realized that he would have to agree with Ross if he 
testified to the contents? If the jury found from the 
evidence that Ross had written and had given the doc¬ 
ument to McLean—in other words, if the jury found 
that the paper was once in McLean’s possession, the 
inference is fair that it was still in his possession and 
that he could produce it if he would; for he gave no 
evidence that it was lost, mislaid or destroyed; he 
simply denied that it ever had existed or that he ever 
had received it. 

Is the jury permitted to make no inference whatever 
from such conduct? Are they to draw no inferences 
about what w^as the reason for such concealment? 
What reason could there be for concealment, except 
consciousness of the weakness of one’s cause and a 
realization that production of the paper would sustain 
the case of the plaintiff? Wigmore says: 


44 All that is asked is that the jury be allowed 
to make the inference if they are in truth con- 
vinced to that effect. What hardship or unfair¬ 
ness is involved to the possessor of the document? 
lie has deliberately failed to show, by production, 
that which it was in his power to show, and he has 
by hypothesis given no other fact in explanation 
than the apparent one, namely, that he is afraid to 
submit the document to the tribunal’s inspection. 
If there were anv risk of the inference being too 
strong, would he not immediately make produc¬ 
tion? And does not his failure to do so indicate 
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that the production would, in his belief, be more 
damaging to him than any inferences which the 
tribunal may make for lack of the document itself? 
Add to this that no one who withholds evidence 
can be in any sense a fit object of clemency or pro¬ 
tection. The truth is that there is no reason why 
the utmost inference logically possible should not 
be allowable, namely, that the contents of the doc¬ 
ument (when desired by the opponent), are what 
he alleges them to be, or (when naturally a part 
of the possessor’s case), are not what he alleges 
them to be.” I Wig. Ev. Sec. 291, p. 382. 

SECOND, FOURTH, AND SIXTH ASSIGNMENTS 

The second, fourth, fifth, sixth assignments of error 
may be considered together, as they relate to the action 
of the Court in deducting as a matter of law from the 
“gross earnings” of the horse certain items of pure 
expense, listed in columns four, five and eight of the 
Stipulation. 

These assignments deal with the ruling of the Court 
deducting all three columns from “gross earings;” 
the point of the ruling with respect to each column sep¬ 
arately and individually, was saved by separate special 
instruction which appears upon page 54 of the Record. 
As illustrative, the instruction which appellant re¬ 
quested respecting “Jockey Fees” is chosen; the 
prayer was: 

“If the contract was that Mr. Ross was to have 
one-third of the horse’s winnings or earnings, 
then as matter of law plaintiff is entitled to one- 
third of the winnings or earnings without any 
deductions for any of the items appearing in Col¬ 
umn 5 of the Stipulation entitled ‘Jockey Fee’.” 
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The testimony upon this subject occurs on pages 49 
and 50 of the Record. 

The Court: “Is that paid by the Club out of the 
purse; how is that fee paid? (Jockey Fee) 

The Court: “Well, is it deducted from the purse in the 
individual race ? ’ ’ 

Mr. Ross: “The Jockey has to be paid whether the 
horse wins or loses. Of course, it is not deducted 
from the purse; it is charged against the member’s ac¬ 
count.” 

The Court also deducted from the “gross earnings” 
all items in “Column 4” and “Column 8,” respec¬ 
tively “Entrance Fees,” and “% paid Jockey Club.” 
(R. 53.) 

Webster defines “gross” as “whole; entire, total, 
without deduction, as the gross sum, or gross amount, 
the gross weight, opposed to net.” 

What must have been the effect in this particular 
case of this action of the Court upon the minds of the 
jury under the circumstances in which the Court put 
the case to them ? The Court charged them: 

“That the case presents an issue of fact that 
is involved in a sharp as well as direct conflict 
of evidence and that conflict is here unaided by 
any formal written contract signed by the parties. 
Had there been such formal written contract, set¬ 
ting forth the exact terms naturally this dispute 
could not well have arisen. * * * The issue 

of fact is not complicated and indeed is exceed¬ 
ingly simple, save only as it is involved in contra¬ 
diction between the parties.” 

Appellant testifies that he sold the horse upon the 
definite and specific agreement that he was to receive 
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the sum of $15,000 and one-third of the horse’s gross 
earnings. Remember now, that by defendant’s special 
prayer No. 3 (R. 62) the Court instructed the jury, 

“* * * and in this case it is encumbent upon 

the plaintiff before there can be any recovery by 
him to establish that the defendant agreed not 
only to pay the sum of $15,000 for the race horse 
The Porter, and also agreed as part of the same 
transaction and as an additional consideration for 
the sale to him of the said horse to pay to plain¬ 
tiff one-third of the gross earnings of the race 
horse, and should the plaintiff fail to maintain this 
burden of proof then their verdict should be for 
the defendant.” 

This instruction coupled with the action of the Court 
in disallowing in the presence of the jury three col¬ 
umns of items which the jury knew ought not to be 
deducted if his contract was for “gross earnings,” 
makes it seem reasonably certain that the Court’s 
error in disallowing these items or any of them, while 
clearly erroneous, was also gravely prejudicial to the 
appellant. If we omit the word “gross” and deal only 
with the word “earnings” the situation is worse; 
surely the horse earned every dollar which was in 
every purse he won; what, if any, expenses the owner 
chose to undertake did not diminish the number of 
dollars which were in the purse, and therefore did not 
decrease the earnings; if a man receives $10,000 a year 
for his services and spends $10,000 in expenses, are 
we ready to declare that he has “earned” nothing 
throughout the year? 

This action of the Court must have been prejudicial, 
by way of discrediting Mr. Ross’ testimony in the 
minds of the jury. 
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The Court instructs them that Ross cannot recover 
at all unless he proves that his contract was for one- 
third of the “gross earnings,’’ yet the Court straight¬ 
way takes away from Ross a part of what the jury 
very well knew to be “gross earnings,” by deducting 
from those “gross earnings” individual expenses of 
Mr. McLean’s; the jury knows well enough what are, 
and what are not “gross earnings,” and thus see that 
the Court itself withholds some “gross earnings” from 
Ross, which is an assurance to the jury that Ross is 
not to be believed when he said “gross earnings;” for 
if he were to be believed, the Court would not take 
any of them away from him, by such disallowances. 

As above stated, these points concerning the deduc¬ 
tions made by the Court from the “gross earnings” 
w^ere saved by exception at the time of the ruling (R. 
53), as well as by special instructions which the Court 
denied. (R. 54.) 

FIRST ASSIGNMENTS OF ERROR 

The first assignment brings forward the exclusion 
of evidence offered by Mr. Ross; a view of the posture 
of the case at the time this evidence was offered is 
necessary to understand it. 

The defendant offered in evidence certain rules of 
the Jockey Club, amongst them Rule 86 (R. 32); these 
rules dealt with requiring a new owner to make a rec¬ 
ord with the Jockey Club of a change in the owner¬ 
ship of horses which were sold with a contingency or 
interest. 

Mr. Ross testified that he had given to Mr. McLean 
a written paper which stated the terms of sale and his 
interest in the earnings (R. 34); the defendant claimed 
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that there never was any paper; a most unusual claim, 
seeing that both gentlemen were experienced Jockey 
Club members, and both knew that under the Jockey 
Club Rules, Mr. McLean could not safely enter the 
horse on any track, until the sale from Mr. Ross to 
him was recorded with the Jockey Club officials. 

Now for evidence offered by plaintiff which was er¬ 
roneously excluded. Mr. Ross was asked on cross-ex¬ 
amination (31): 

By Mr. Lambert : “I will ask you this, Mr. Ross. 
Look at rule eightv-six on page twenty-one and 
tell me if that is the rule you refer to when you 
say you are familiar with such a rule.” (Book 
shown witness.) 

A. “Yes.” 

Q. “Did you comply with that rule?” 

A. “I did; I delivered to Mr. McLean for his 
signature and he should file it.” 

By the Court: “Is that all you did?” (Refer¬ 
ring to receipt given by plaintiff to defendant.) 

A. “I had no interest in the horse— 

By Mr. Lambert: “That is not answering my 
question. Did you do anything further than 
that?” 

A. “All I did was to give the paper to Mr. 
McLean.” 

Q. “Yes.” 

A. “And I spoke to the Secretary— 

Mr. Lambert: “I object, and ask that that be 
striken out.” 

By the Court: Q. “Did you file anything?” 

A. “Not in writing.” 

Mr. Wright: “We oppose the motion.” 

The Court: “I grant the motion and give you 
an exception.” 

Mr. Wright: “We reserve an exception.” 
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In re-direct examination came the following: 

Q. By Mr. Wright: “You were asked on cross- 
examination if you had done anything with re¬ 
spect to complying with the rules of the Jockey 
Club and you said that you told the Secretary? 
What did you tell the Secretary?” 

The Court: “I will sustain that objection.” 

Mr. Wright: “We reserve an exception, may it 
please your Honor.” 

(Out of hearing of the jury.) 

Mr. Wright: “If the witness is permitted to an¬ 
swer the question he would say, ‘I told the Sec¬ 
retary that I sold the horse for $15,000 and one- 
third of his gross earnings.’ ” (R. 35.) 

The proffered evidence thus excluded was directly 
called for by the question put on cross-examination 
as well as by the question put by the Court itself. 
Addressing the Secretary, the active officer of the 
Jockey Club for handling such matters, was as much 
called for by the Court’s question, “Is that all you 
did?” and by the cross-examiner’s “Did you do any¬ 
thing further than that?” as any other action of Mr. 
Ross’ was called for by those interrogations. Deliv¬ 
ering to the Secretary an oral communication is as 
much an act, or a “doing” as the delivery to him of a 
written communication could be. The gravity of the 
error cannot be escaped if one realizes the use which 
was made before the jury of the incident, as illustrated 
by the cross-examiner’s argument; he argued (R. 59): 

“And if we had a case where the rule of law 
was that the defendant had to show by a pre¬ 
ponderance of evidence that a thing did not oc¬ 
cur by probabilities and otherwise considered in 
the evidence as the plaintiff claimed it occurred, 
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would not the burden even then he carried by the 
defendant in the case, if only conclusions that are 
reasonable are drawn from the plaintiffs testi¬ 
mony? So 1 submit, gentlemen, when you follow 
this up you lind Ross doing nothing, sitting down 
through 1918 and 1919 quietly, according to what 
he says, and no recognition of anything of this 
kind hied with the Jockey Club. Why talk about 
probabilities? Do you think he would have taken 
any chance of having the horse disqualified for 
purses without taking any step to prevent the 
horse losing them ? Do you suppose for one min¬ 
ute he would have sat down from 1918 to 1920, 
and up to today as far as we have any evidence 
of it, when those purses might all be taken away 
and he lose his gross third he is talking about, 
and take no steps to file a paper with the Jockey 
Club, or record of any kind to show, as he had a 
right to do and as Miller says it was his duty to 
do—file a paper with the Jockey Club to protect 
his rights?” 

The fact was that Ross had “done something;” he 
had reported the terms of sale to the proper record¬ 
ing officer of the Jockey Club; and if the jury had been 
permitted to know he had done this, although he did 
not file a paper with the Jockey Club (and no rule re¬ 
quired him to)—had the jury been permitted to know 
this (which was offered to be proven), they would not 
with either patience or confidence have listened to the 
argument: 

“You find Ross doing nothing, sitting down 
through 1918 and 1919 quietly, according to what 
he says, and no recognition of anything of this 
kind was filed with the Jockey Club.” 
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The exclusion of the evidence made such an argu¬ 
ment misleading in the extreme and it is submitted 
was prejudicial error. 

That the judgment be reversed is 

Respectfully submitted, 

Daniel Thew Wright. 
Philip Ershler. 
Attorneys for Appellant. 

Bates Warren, Esq., 

Of Counsel. 
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October Term, 1924. 


No. 4196. 


Samuel Ross, Appellant, 
vs. 

Edward B. McLean, Appellee. 


BRIEF FOR APPELLEE. 


THE FACTS OF THE CASE. 

This case involves one issue of fact, viz., whether 
the purchase price of a race horse, sold by the appel¬ 
lant (hereinafter called the plaintiff), to the appellee 
(hereinafter called the defendant), was $15,000 cash 
plus one-third of the gross earnings of the horse, 
or $15,000 straight. The plaintiff filed his suit in De¬ 
cember, 1920, to recover one-third of the gross earn¬ 
ings of the horse between that date and May, 1918, 
when he sold the horse to the defendant. 

The testimony shows that the transaction took place 
at the Pimlico race track, in a most informal manner. 
The defendant approached the plaintiff with a view to 
buying the horse, and the plaintiff, according to his 
own testimony (R., p. 28) and that of his witness, Louis 
Garth (R., p. 35), quoted $20,000 as his “asking price / 1 
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It is undisputed that negotiations started at that figure; 
also that Ross accepted McLean’s post-dated check for 
$15,000 and delivered the horse to him, and that a 
week or ten days after the sale, McLean took up the 
check, giving Ross $15,000 in cash. Beyond this every¬ 
thing is disputed, and the evidence offered by both 
parties in in sharp conflict. 

There were no witnesses to the discussion leading up 
to the actual sale. The testimony of the parties as 
to that discussion is irreconcilable. Plaintiff (R., p. 
29) testified to a conversation wherein he refused Mc¬ 
Lean’s offer of $15,000 in cash, and after some dicker¬ 
ing, agreed to accept that amount with one-third of 
the horse’s earnings. He further testified to writing 
a “receipt” and handing it to McLean, with the re¬ 
quest that McLean file it with the Jockey Club. This 
receipt, according to the plaintiff (R., p. 34), read as 
follows: “Received of E. B. McLean $15,000, for the 
bay colt ‘The Porter’ by Sweep, out of Ballet Girl; 
and in addition thereto I am to have one-third of 
his gross earnings.” No copy of this writing was re¬ 
tained by the plaintiff (R., p. 29), and it was never 
signed by McLean (R., p. 34). 

The defendant, on the other hand, denied having 
agreed to pay anything beyond $15,000, or that there 
was “any contingency or any string tied to the pur¬ 
chase” (R., p. 46). He denied that the plaintiff had 
given him any receipt (R., pp. 46, 48), and that the 
plaintiff had written anything at the time; but testi¬ 
fied that the plaintiff said, when asked for a receipt, 
“The check is a receipt” (R., p. 46). The check bore 
the notation “for the Porter”, apparently in the same 
ink as McLean’s signature. 
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It is significant, in this connection, that the only 
testimony in regard to the existence of any receipt 
was that of the plaintiff himself. Although several 
witnesses testified to seeing the check drawn by Louis 
Garth (plaintiff’s brief, page 3, erroneously states 
that it was in the handwriting of Schorr), there is not 
an eye-witness, so far as the record discloses, to the 
writing of this receipt. 

The only other evidence offered by the plaintiff in 
support of his claim for one-third of the gross earn¬ 
ings of the horse consisted of flimsy testimony tend¬ 
ing to show admissions made by McLean, that a third 
interest was retained by Ross. The plaintiff himself 
testified (R., p. 33) to repeated requests made of Mc¬ 
Lean that he file the “receipt” with the Jockey Club, 
in conformity with the rules of that organization. 
This testimony was denied by McLean (R., p. 46), 
and as subsequent discussion will show, was thoroughly 
discredited upon cross-examination. Another “ad¬ 
mission” was testified to by a discharged employee 
of McLean’s, Louis Garth (R., p. 36), who stated that 
on the afternoon of the purchase McLean told him of 
buying the horse for $15,000 and a contingency, testi¬ 
fying that he had no positive recollection of what the 
contingency was. This statement was impeached by 
the testimony of Robert I. Miller, a disinterested party 
and a member of the bar, to the effect that Garth had 
said, shortly before the trial, that he remembered 
nothing of the final transaction beyond the figure 
$15,000 (R., p. 42). The final “admission,” testified 
to by Philip M. Walker (R., p. 37), who w T as a joint 
owner with the plaintiff in a large number of horses, 
was the “hell of a price” statement, which was denied 
by McLean (R., p. 47). 
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NINTH ASSIGNMENT OF ERROR. 

Plaintiff’s brief devotes thirteen pages to discussing 
what is picturesquely termed “a most inexplicable 
and fatal mistake,” made by the Court in charging 
the jury. The passage complained of is quoted from 
page 61 of the Record: 

“One matter is involved in the case which you 
may or may not find to be of any particular 
moment or significance, but which I think is proper 
you should consider as a circumstance of the case, 
and that is that while the transaction occurred on 
May 16th or 17th, 1918, and the horse within some 
ten days or two weeks thereafter made his first 
winning, and thereafter continued to make earn¬ 
ings by winning races during the remainder of 
that year and 1919 and 1920, no demand of any 
kind, so far as I recall the testimony, was made 
by plaintiff upon defendant for his share of one- 
third of the winning performances of the horse 
until the filing of this suit, December 9, 1920, 
some two years cr eighteen months after the 
transaction. As I say, that matter may or may 
not be significant, but it is a circumstance you 
may take into consideration with all of the evi¬ 
dence in the case in your deliberation concerning 
the conflicting versions of the transaction as pre¬ 
sented by the evidence in the case.” 

The Court further stated to the jury: 

“You are not bound to be governed by any 
statement of the evidence made by this Court. If 
your recollection accords with that of the Court 
you may accept it, but if it differs from it you 
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will be governed by your own recollection and 
your own memory. It is your exclusive province, 
as it is your duty, to determine the disputed 
issues of fact presented, as well as to determine 
the weight to be accorded to the testimony of 
witnesses. 

“The Court has called your attention to some 
of the important evidence in the hope this might 
be of some assistance to you in reaching a just 
verdict. The Court has not undertaken to do 
more than sketch part of the testimony. There 
are various details in the testimony bearing upon 
the issue which the Court has not specifically 
called to your attention. You will consider all 
such testimony as carefully and as well as that 
to which I have called your attention. Bear in 
mind that you are the exclusive judges of the ques¬ 
tions of fact and of the credibility of the wit¬ 
nesses.’ ’ 

These passages, we submit, are excellent examples 
of a careful and discreet exercise of a federal judge’s 
office as commentator on the testimony submitted in 
the cases before him. 

Counsel for plaintiff argue that the Court stated 
as a fact that no demand had been made, which fact 
was contrary to the truth. On page 9 of their brief, 
counsel quote this passage, italicizing a portion of 
it to emphasize their point, and omit an important 
qualifying phrase, without indicating the omission. 
According to the quotation in the brief, the Court 
stated that “no demand of any kind was made by 
plaintiff,” whereas the Becord shows the Court to 
have said, “no demand of any kind, so far as I recall 
the testimony, was made” (our italics). The omission 
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of this phrase changes the sense of the passage, and 
on this false premise is based plaintiff ’s thirteen-page 
argument. The Court, while summing up the evidence 
before it, commented upon a conspicuous hiatus in 
that evidence, and specifically cautioned the jury that 
it might or might not be significant. 

There was no “mis-statement” in this passage. No 
evidence had been introduced of any demand made by 
the plaintiff. On page three of their brief, counsel 
make the following explanation: “During the trial, 
of course no evidence was offered by Mr. Ross of his 
mailing to McLean those 1918 and 1919 bills for one- 
third of the horsed earnings (such evidence was 
deemed incompetent to prove the issues made by the 
pleadings).” This is a curiously thin excuse. It is 
not even plausible that attorneys of experience should 
be ignorant of the elementary principle of account 
stated, and the probative value of conduct which is 
consistent or inconsistent with a disputed situation. 
The declaration (R., p. 2) alleges that defendant re¬ 
fused to pay the plaintiff 1 ‘ although often requested 
so to do,” and there is a failure of proof of this alle¬ 
gation. 

Counsel have incorporated in their argument on 
this instruction an affidavit, filed on a motion for a 
new trial. This affidavit has nothing to do with the 
point in question, since the Court was instructing on 
the basis of evidence before it, and the instructions 
must stand or fall according to their propriety in the 
light of the record at that time. 

Many cases have been cited by counsel in support 
of their contention, none of which are relevant. These 
authorities all deal with instructions which introduced 
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new elements, not disclosed by the evidence. In this 
case, for example, an analogous situation would have 
arisen, if the Court had instructed that the jury should 
find thus and so, if they should find from the evidence 
an agreement to pay one-third of the net profits. 

It is clear from the following cases that the Court 
did not exceed its discretionary power to review the 
evidence. The Court was most circumspect, and of¬ 
fered no opinion on the importance of demand as a 
part of the plaintiff’s case in chief. The omission was 
called to the attention of the jury merely as “a cir¬ 
cumstance [that] you may take into consideration with 
all of the evidence in the case. ’ ’ 

Vicksburg, etc. Railroad Co. v. Putnam, 118 U. S. 545, 
553: 

‘ ‘ In the courts of the United States, . . . the 
judge, in submitting a case to the jury, may, at 
his discretion, whenever he thinks it necessary to 
assist them in arriving at a just conclusion, com¬ 
ment upon the evidence, call their attention to 
parts of it which he thinks important, and express 
his opinion upon the facts; and the expression 
of such an opinion, when no rule of law is incor¬ 
rectly stated, and all matters of fact are correctly 
submitted to the jury, cannot be reviewed on writ 
of error. Carver v. Jackson, 4 Pet. 1, 80; Mag- 
niac v. Thompson, 7 Pet. 348, 390; Mitchell v. 
Harmony, 13 How. 115, 131; Transportation Line 
v. Hope, 95 U. S. 297, 302; Taylor on Evidence 
(8th ed.), Sect. 25.” 

In this connection, it is important to observe again 
that this Court did state correctly the matter of fact 
commented on, viz., absence of evidence of demand. 
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Lovejoy v. United States, 128 U. S. 171: 

“It is established, by repeated decisions, that 
a court of the United States, in submitting a case 
to the jury, may at its discretion express its 
opinion upon the facts, and that such an opinion 
is not reviewable on error, so long as no rule of 
law is incorrectly stated, and all the facts are 
ultimately submitted to the determination of the 
jury. (Citing Rucker v. Wheeler, 127 U. S. 85).’’ 

Doyle v. Union Pacific Railway, 147 U. S. 413, 430: 

“It is true that the remarks made by the judge 
to the jury must have indicated to the jury that 
his own view was against plaintiff’s right to re¬ 
cover. But it has often been held by this court 
that it is not a reversible error in the judge to 
express his own opinion of the facts, if the rules 
of law are correctly laid down, and if the jury 
are not bound by the opinion.” 

Hamilton v. Empire Gas and Fuel Co., 297 Fed. 422, 
429: 

During the course of his charge to the jury, the 
Court made certain disparaging remarks in regard to 
expert testimony, on which plaintiffs relied to a large 
extent. These remarks were “in some respects hard¬ 
ly justified by the facts and circumstances appearing 
in the record.” 

“However, the learned trial judge, despite his 
remarks . . . told the jury repeatedly that 

they were the sole judges of the facts in the case. 
It is true in the federal courts that remarks by 
the trial judge giving his views upon the evi¬ 
dence are allowable provided he clearly instructs 
the jury that they are not to be bound by such 
views. . . .” 
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Tuckerman v. United States, 291 Fed. 958, 968: 

Defendant, on trial for bribery, attempted to im¬ 
peach the testimony of the Governments witnesses 
by testifying to a conversation during which one of 
the witnesses had said “I know all about it and I will 
get you.” 

The Circuit Court of Appeals held that the following 
passage in the Courts charge was neither “unjudicial, 
unduly argumentative, or tending to control or com¬ 
pel the juryS verdict”: 

“I will say to you, however, that I do have cer¬ 
tain ideas about this case, not for the purpose of 
influencing you, but simply expressing my opinion 
about the facts of this case, and one of them is 
that I do not believe, gentlemen, the testimony of 
this defendant relative to the conversation which 
he relates as having had with Tyree Taylor near 
the Peabody Hotel. It, to my mind, is not reason¬ 
able. To my mind it is not according to the ordin¬ 
ary conduct of men, and I do not believe any part 
of that testimony. As a matter of fact, gentle¬ 
men, I have endeavored to listen carefully and 
closely to the testimony of Tyree Taylor and his 
wife to ascertain, if possible, any motive they 
might have for undertaking to testify as they 
have against this defendant, unless it be that their 
testimony is true. I have been unable, so far as 
I am concerned, to find any motive that would ac¬ 
tuate them to testify falsely against this de¬ 
fendant. But that is simply my opinion about this 
matter, and not to be considered by you gentle¬ 
men because you are the ones that must deter¬ 
mine the guilt or innocence of this defendant.” 
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This last case shows clearly the rule that a federal 
judge may comment on the evidence, provided that he 
clearly instructs the jury, as was done in the case at 
bar, that they are the sole judges of the facts. 

Counsel for the plaintiff, on page 4 of their brief, 
have admitted that this case had to be decided by the 
relative probability of the two versions contended for. 
It was stated by this Court in the case of Emerson v. 
Riley, 41 App. D. C. 480, 494: ‘‘ Since there is a sharp 
issue of fact in this case, it is apparent that the sur¬ 
rounding circumstances and inherent probability or 
improbability of the testimony must have a material 
bearing upon the outcome.” 

In the case at bar, it is highly improbable that the 
plaintiff, if he was entitled to a one-third interest in 
the earnings of the horse, would have let eighteen 
months pass without making a demand of the de¬ 
fendant. Since the plaintiff has raised the issue, the 
burden of proof is on him; and according to Wig- 
more, (2nd ed., Sect. 285), “The non-production of 
evidence that would naturally have been produced by 
an honest and therefore fearless claimant permits the 
inference that its tenor is unfavorable to the party’s 
cause.” 

There can be no logical difference between the posi¬ 
tive testimony, on which a federal judge may com¬ 
ment, and the absence of testimony, which absence in 
itself creates an inference. 

That an inference of the non-existence of a fact rises 
from failure to introduce evidence to establish it, is 
clear from the following cases. 
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Briscoe v. Phila. & R. Rwy . Co., 274 Fed. 476: 

4 4 When it is to the interest of a party to make 
the existence of any fact clear, we are . . . 

of the opinion that it is fair to assume that such 
party has offered all the evidence within reach. 
If it is sufficient, the finding should be made. If 
the finding cannot be made, the party must accept 
the consequences.” 

Kirby v. Tallmadge, 160 U. S. 379, 383: 

44 4 All evidence, * said Lord Mansfield in Blatch 
v. Archer, Cowp. 63, 65, 4 is to be weighed accord¬ 
ing to the proof which it was in the power of 
one side to have produced and in the power of 
the other side to have contradicted/ It would 
certainly have been much more satisfactory if 
the defendants, who must have been acquainted 
with all the facts and circumstances attending 
this somewhat singular transaction, had gone upon 
the stand and given their version of the facts. 
McDonough v. O’Niel, 113 Mass. 92; Com. v. Web¬ 
ster, 5 Cush, 295, 316; 52 A. Dec. 711. It w T as said 
by Mr. Starkie, in his work on Evidence (vol. 1, 
p. 54): 4 The conduct of the party in omitting to 
produce that evidence in elucidation of the sub¬ 
ject-matter in dispute, which is within his power 
and which rests peculiarly within his own knowl¬ 
edge, frequently affords occasion for presump¬ 
tions against him, since it raises strong suspi¬ 
cion that such evidence, if adduced, would oper¬ 
ate to his prejudice/ ” 

Plaintiff, in his brief, argues that the Court was 
mistaken in stating, in his opinion on refusing plain¬ 
tiff^ motion for a new trial, that 4 4 counsel for de¬ 
fendant had argued this identical matter to the jury.’ r 
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(Plaintiff’s brief, p. 15.) He then proceeds to quote 
one instance when counsel for defendant did put him 
on notice that failure to demand payment of one-third 
of the horse’s earnings was considered significant. In 
his opening statement for the defendant, quoted by 
the Court (R., p. 19), counsel stated (R., p. 40): 

“But we will show you that McLean, having 
come into the ownership of the horse, raced him 
at more races at different times, whether they 
had been a year, or six months, or two years 
afterwards, with no attention called to Mr. Mc¬ 
Lean about any claimed interest; that he went 
ahead, proceeded with the ownership of the horse, 
finally was confronted with this claim. . . .” 

Thus, at the opening of his case, defendant raised 
this question, calling it to the attention of the jury, 
and putting plaintiff on notice. No request was made 
by plaintiff, prior to the closing of the case, for leave 
to introduce evidence on this point, in order to cor¬ 
rect any impression that the jury may have received 
from the defendant’s opening statement, or to fill a 
gap in the testimony that might have resulted from 
inadvertence, during the plaintiff’s case in chief. No 
request was made by plaintiff that the Court instruct 
the jury that the question should not be considered. 
No motion was made to have the jury disregard this 
statement. 

In his closing argument to the jury, defendant’s 
counsel argued this point again, as stated by the 
Court (R., p. 20). At the outset, counsel stated: 

“This case . . . comes into court on what 

we call ... a declaration, or a statement of 
what the plaintiff claims he is entitled to. 
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“Now, in this case even the declaration was not 
filed very close to the time this episode involving 
the facts claimed by Mr. Ross took place. . . . 
It is said the happenings took place in May, 1918; 
and nothing was started here until December, 1920, 
almost two years, or twenty months. (R., p. 56.)'' 

The passages quoted above, and cited by the Court 
in his opinion, emphasize the failure of the plaintiff 
to make any demand of the defendant in the form of 
a law suit until December, 1920, which was nearly 
two years after the sale of the horse. Plaintiff's brief 
omits any reference to this portion of the argument, 
assuming that the Court confused failure to file a paper 
with the Jockey Club, with failure to make demands 
of the defendant. The Court, however, referred to 
these passages, and clearly considered them argument 
on the latter question. 

Again, at page 58 of the Record, defendant's coun¬ 
sel described the occasion when McLean took up his 
check for $15,000, and said: 

“Not a word said by Mr. Ross on that occasion 
when the check was redeemed with that (‘The 
Porter') on it. Not a word was said between 
them about any interest, any contingency, any 
suggestion of his right to any part of the purse 
he had just won. Take him at his own word, not 
a suggestion. I ask you when trying to test the 
probabilities is it the natural action of any human 
being? Would not there have been something 
said about it at that time!" 

It is clear, from the passages quoted above, that de¬ 
fendant's counsel not only argued the significance of 
failure of plaintiff to demand payments, but placed 
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great emphasis on the question. No objection was 
made by plaintiff to this line of argument. No offer 
was made to introduce evidence on the point, until 
after the charge to the jury. Plaintiff’s counsel did 
not even attempt to meet this line of argument in his 
closing speech to the jury. (R., p. 21.) Therefore it 
is apparent that the plaintiff waived any objection he 
might have had to this point, before it was touched on 
by the Court in his charge. 

ELEVENTH ASSIGNMENT OF ERROR. 

The plaintiff argues that the trial court erred, after 
all the evidence was in, and the arguments of counsel 
and charge to the jury were concluded, in refusing to 
permit him to offer evidence of demands made on the 
defendant for payment of the third interest. It has 
always been held that the reopening of a case is in 
the sound discretion of the trial court. If such de¬ 
mands were made, they properly were a part of the 
plaintiff’s case in chief. It was no part of the de¬ 
fendant’s case to prove lack of such demands, and if 
the plaintiff rested without establishing them, the in¬ 
ference arose, as already argued, that they had not 
been made. The trial of a case would be thrown into 
utter confusion if a plaintiff were permitted to prove 
a case half way, then re-open it at will, for no better 
reason than appears here. The tardily proffered evi¬ 
dence, if admitted, would not have been decisive of 
plaintiff’s case, but merely corroborative. 

Olmstead v. Webb, 5 App. D. C. 38, 57: 

“The practice is well founded in reason as well 
as authority, that when evidence is offered out 
of order, or at the wrong stage of the case, its. 
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admission or rejection is a question peculiarly 
within the discretion of the trial court, which will 
not be disturbed except for very strong reasons 
in the interest of justice.” 

King v. Rhodes, 47 App. D. C. 316, 320: 

‘ ‘ There is another reason why we should not 
disturb the action of the trial court in this par¬ 
ticular. The excluded evidence was not offered 
until after the plaintiff had closed his case in 
chief, the defendant had moved for a directed ver¬ 
dict, and the court had indicated its purpose to 
grant the motion. Under such circumstances, un¬ 
less it is obvious that there has been such an 
abuse of the judicial discretion in refusing to ad¬ 
mit the evidence that there is likely to result a 
miscarriage of justice, an appellate court should 
not interfere.” 

In the case at bar, a miscarriage of justice cannot 
be apprehended from the refusal to reopen the trial 
for mere corroborative evidence. 

TWELFTH ASSIGNMENT OF ERROR. 

The twelfth assignment of error is the refusal of 
the trial court to grant a new trial. The only ground 
argued by the plaintiff is the instruction in regard to 
lack of evidence of any demands made on the defendant 
for payment. In support of the motion for a new 
trial, plaintiff filed an affidavit setting forth purported 
demands. There was no claim of newly-discovered 
evidence in that respect. The plaintiff knew when he 
opened his case, if such were the facts, that demands 
had been made. 
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Counsel for plaintiff argue at length the distinction 
between reviewing such a ruling on writ of error, and 
bringing a writ of error based thereon. The discus¬ 
sion is not applicable to this case, however, and we 
shall not pause to consider it. 

On page 23 of plaintiff’s brief, there is an excellent 
summary of the cases in which an appellate court will 
review an order overruling a motion for a new trial. 
There is no question of the accuracy of this classi¬ 
fication. But it cannot be contended seriously that the 
case at bar falls within that grouping. Such an order 
will be reviewed only, to quote from plaintiff’s brief: 
1i on the question of misconduct of jurors; the ques¬ 
tion of disqualification of a juror not discovered until 
after the verdict; the question of newly discovered 
evidence not known at the time of the trial; bribery 
of a juror; tampering with jurors after the case has 
been submitted; misconduct of jurors, and many like 
inquiries [which] can only arise on motion for new 
trial.” 

This question was thoroughly discussed by this 
Court in— 

Paolucci v. United States, 30 App. D. C. 217. 

The defendant was an Italian. The jurors were 
asked, on their voir dire, whether they had any preju¬ 
dice against Italians, and each denied such prejudice. 
After the verdict, defendant moved for a new trial, 
supporting his motion by affidavits to the effect that 
one juror, some months before the trial, had made loose 
statements disparaging Italians. These affidavits were 
not contested by the Government, and the defendant 
alleged error in the order overruling his motion, on 


17 


the ground that the motion was based “on an uncon¬ 
tested state of facts/’ and was governed by Mattox v: 
United States, 146 U. S. 140, 147, referred to at page 
24 of plaintiff’s brief. 

It was held that: 

“In the courts of the United States, it is well 
established that the action of the trial court in 
refusing a motion for a new trial is not a subject 
of review in an appellate court.” 

Exceptions to the rule were said to be cases of mis¬ 
conduct on the part of the jury or others connected 
with the jury, which the trial court refused to consider, 
or erroneously considered on an uncontested state of 
facts. 

The Court then proceeded to comment on the Mattox 
case, supra: 

“Here there was a case of outrageous miscon¬ 
duct concerning which the court would have no 
possible knowledge save through the affidavits in 
support of the charges, and gave them no consid¬ 
eration whatever. . . . The conditions of the 

case under consideration are quite different from 
those. In the first place, the affidavits related not 
to facts occurring during the trial.” 

Special emphasis was placed on the opportunity of 
the trial court to judge by the demeanor of the juror, 
during the voir dire, whether any such prejudice as 
that charged did exist. 

“Broad expressions [i. e., ‘has erroneously 
considered from an uncontested state of facts’] 
in any opinion are to be taken in the light of the 


18 


facts of the opinion in which they were delivered. 
None of the cases on which that expression was 
founded go the length of the contention. None 
goes further than Mattox v. United States/’ 

At the bottom of page 21, in plaintiff’s brief, is a 
quotation from the Paolucci case, which is incomplete. 
The paragraph quoted concludes with the following 
sentence: “But the conclusion that this must be done 
in every case where there has been no express con¬ 
tradiction of the supporting affidavits is unwarranted.” 

THIRD ASSIGNMENT OF ERROR. 

The plaintiff assigns error in the refusal of the 
Court to grant the following instruction: “If the 
jury finds from the evidence that the defendant re¬ 
ceived a writing from the plaintiff as testified to by 
the plaintiff, then the jury would be justified on ac¬ 
count of the defendant’s denial that any writing was 
received by him, in assuming that the writing con¬ 
tained just what the plaintiff testified that it con¬ 
tained.” (Our italics.) 

At the first reading this instruction appears to be 
a correct statement of the law, but a re-reading shows 
it to be a misstatement. It is undisputed that the 
failure of a party to produce a document which is in 
his possession, or which it is in his power to produce, 
unexplained by him, raises a presumption that the 
document contains what his opponent testifies it to 
contain. This presumption arises from a deliberate 
suppression of evidence which is proved to be in 
existence. Such is the rule stated by all the authori¬ 
ties. The party seeking to invoke it must, necessarily, 
establish the fact that the document existed. No case 
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has been found nor is any cited by plaintiff, where any 
presumption was held to arise from a denial that an 
instrument existed. 

In the case at bar, the only testimony tending to 
show that a “receipt” had in fact been written and 
delivered to McLean was that of the plaintiff himself. 
McLean denied this without qualification. It was 
further testified by the witness A. J. Cummings, at 
page 44 of the Record, that i ‘ there was nothing written 
by Mr. Ross of any kind at that time” (meaning at 
the time of the transaction when the check was drawn 
and delivered). Thus it is clear that the very existence 
of the receipt was in issue, and that that issue had to 
be resolved by the jury in favor of the plaintiff before 
any presumption of its contents could arise. The in¬ 
struction requested would have excluded defendant’s 
testimony on this issue from the consideration of the 
jury. 

The instruction requested by the plaintiff would cast 
a stigma on McLean for denying that any writing was 
received by him. It would compel the Court to charge 
in effect that if the jury found from the evidence, that 
a writing had been delivered, they as a matter of law, 
would be justified in assuming the writing to contain 
the words plaintiff testified to. 

The passage from Wigmore quoted at page 30 of 
plaintiff’s brief upholds this contention. Wigmore 
states ‘ ‘ He has deliberately failed to show, by produc¬ 
tion, that which it was in his power to show, and he 
has by hypothesis given no other fact than the ap¬ 
parent one, namely, that he is afraid to submit the 
document to the tribunal’s inspection.” Thus it is 
clear that Wigmore is arguing from a premise that 
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the document is concededly in the possession of the 
withholding party. His failure to produce a document 
under such circumstances, not his denial of its exist¬ 
ence, is the root of the presumption. 

It was held by this Court, in Bernhardt v. City & S. 
By. Co., 49 App. D. C. 266, that a party who has failed 
to call as a witness in a personal injury case, the 
physician who attended him, may rebut the inference 
that the physician’s testimony would be unfavorable, 
by evidence of the physician’s refusal to make a further 
examination for the purpose of testifying for him. In 
the case at bar, the defendant has gone further, and 
denied the existence of the fact from which a presump¬ 
tion could arise. 

SECOND, FOURTH AND SIXTH ASSIGN- 
MENTS OF ERROR. 

These assignments all relate to deductions allowed 
by the trial Court from the purses won by the horse, in 
computing his gross earnings. The rulings in ques¬ 
tion are immaterial, in view of the verdict, which 
found that the plaintiff was not entitled to one-third 
of the earnings of the horse. The method of com¬ 
puting the earnings is, therefore, of no importance. 

It is clear, however, that the ruling of the Court 
(R., p. 53) was correct, in excluding from the total 
amount due the plaintiff, if any should be due him, 
the items for entrance fees, jockey fees, and percentage 
retained by the Jockey Club, as shown by columns 4, 
5 and 8 of the statement agreed on (R., p. 66), which 
represent moneys never received by McLean. “ Earn¬ 
ings” is tantamount to “ receipts.” Gross earnings 
must mean the total receipts, not by some middle-man 
—in this case the Jockey Club—but by the defendant 


21 


himself. Net receipts would be this sum minus ex¬ 
penditures for training, transportation and care of 
the horse, which were not deducted. 

FIRST ASSIGNMENT OF ERROR. 

It is clear that the Court correctly refused to permit 
the plaintiff to testify to any statement made by him 
out of the presence of the defendant, to the Secretary 
of the Jockey Club. Such testimony would be mere 
hearsay. 

It is argued, however, by the plaintiff, that the evi¬ 
dence was made admissible by certain questions of 
the cross-examiner, and also questions of the Court. 
This argument is not justified by the Record. The 
defendant first had his attention drawn to Rule 86 of 
the Jockey Club which provides, among other things, 
as follows: 

“All partnerships and the name and address of 
every person having any interest in a horse, the 
relative proportions of such interest, and the terms 
of any sale with contingencies, of any lease or of 
any agreement, must be signed by all the parties 
or by their authorized agents and be lodged at 
the office of the Jockey Club or with the Clerk of 
the Court for transmission to that office, and a fee 
of $1.00 per horse be paid before any horse which 
is a joint property or which is sold with con¬ 
tingencies or is leased can start in any race, and 
all the partners and each of them shall be jointly 
and severally liable for all stakes and forfeits.” 
(R., p. 32.) 

It will be noted by this Rule that if McLean was the 
sole owner of the horse, there was nothing required of 
him to do. On the other hand, if Ross had a joint in- 
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terest in the horse or sold the horse “with contingen¬ 
cies”, or leased the same, it was highly important to 
him that any alleged agreement signed by the parties, 
“be lodged at the office of the Jockey Club. ,, 

Having had his attention called to this Rule, and 
having stated that he w T as familiar with the contents 
of the same, the witness was then asked the question: 
“Did you comply with that rule?” In answer to this 
question, he stated: 

“I did; I delivered to Mr. McLean for his sig¬ 
nature and he should file it.” (R., p. 31.) 

It was then that the Court asked if that was all he 
did, namely, all that he did in compliance with the 
Rule, and counsel for the defendant asked: “Did you 
do anything further than that,” namely, anything 
further than delivering to Mr. McLean for his signa¬ 
ture a paper-w r riting, to comply with this Rule of the 
Jockey Club that such an agreement be lodged with 
the Secretary of the Jockey Club. There is nothing 
in the Rule of the Jockey Club which gives significance 
to any verbal statements that might have been made 
to the Secretary of the Jockey Club out of the presence 
of any alleged joint owner or purchaser with con¬ 
tingencies. In fact a reading of the various sections 
of the Rules of the Jockey Club which appear at page 
32 of the Record indicate that the Jockey Club has 
a system of recording deeds in cases where a party 
has only a partial interest in the subject matter. There 
apparently is nothing required under these rules, of a 
person who is the sole owner other than the registra¬ 
tion of the horse. 

The plaintiff was thoroughly familiar with these 
rules and necessarily so, as it would appear that 
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he had been President of a Jockey Club; was a mem¬ 
ber of the New York Club, and had served as judge 
of the races at Havre de Grace. He further testified 
that as a judge of races a person is required to be 
be familiar with the rules. (R., p. 32.) 

Arguments of counsel for the defendent are quoted 
in support of the contention that the Court should 
have permitted the plaintiff to testify to conversations 
with the Secretary of the Jockey Club. It will be 
found, however, that throughout the arguments quoted 
the point was made that the plaintiff had not ii filed’’ 
anything with the Jockey Club, that he took no steps 
“to file a paper with the Jockey Club, or record of 
any kind to show, as he had a right to do, and as Miller 
says it was his duty to do —file a paper with the Jockey 
Club to protect his rights.’’ 

It is respectfully submitted that there is no merit 
to this assignment of error. 

CONCLUSION. 

A study of the record in this case reduces the plain¬ 
tiff’s claim of one-third of the gross earnings to a 
shadow. The “probabilities” are all in favor of the 
defendant. In the first place, the plaintiff himself ad¬ 
mitted, on cross-examination, that the value of race 
horses had increased greatly between the spring of 
1918 and the summer of 1921 (R., p. 34). He admitted 
to having sold a brother of “The Porter’s” in August 
1921 for $21,000, after such horses had increased in 
value. That increase, together with the fact that his 
“asking price” had been only $20,000 at the outset, and 
the fact that he had accepted $15,000, tends to show 
that the latter amount was accepted as full payment. 
Furthermore, it is improbable to suppose that the de- 
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fendant would have hesitated to pay $5,000 difference 
in the initial price of the horse, at the expense of 
future payments which in four years mounted up to 
$22,483.59, and which made no allowance for expenses 
incurred. Under such an arrangement as plaintiff 
claims, the horse might have won only one purse in 
a single season, which might all have been necessarily 
expended in keeping the horse, yet the third would be 
owing. 

! Ttye-fdaintifPs attempts to discredit the notation 
/“Fcrf.iThe Porter”, on the $15,000 check, were flimsy, 
and •apparently failed to convince the jury. 

It is inconceivable that an experienced merchant, 
member and former president of a jockey club, and at 
times a judge, would enter into negotiations in so loose 
a fashion, when large sums of money were involved. 
Moreover, the plaintiff was familiar with the rules of 
the Jockey Club, by his own testimony, and had owned 
and raced horses for many years. His testimony in 
regard to the custom of registering a statement of a 
contingent interest in a horse is, therefore, thoroughly 
discredited by the rules of the Jockey Club, quoted at 
page 32 of the record, and by the testimony of Robert 
I. Miller (R., p. 45). One can scarcely believe that 
he would disregard these rules of the Club, which were 
so obviously intended to protect the Club and the ap¬ 
parent owner of a horse, from just such claims as the 
one he asserts. 


Respectfully submitted, 

Wilton J. Lambert, 

R. H. Yeatman, 

Attorneys for Appellee. 






